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- Superfund Recycling Equity Act
'Guidance Manual

Superfund relief has become a reality! To take advantage of the relief
afforded by the new law, you must be able to demonstrate that you met
several conditions regarding your recycling transaction. Although the
Act itself may appear complex, determining whether or not you are
covered by the new law should not be. The purpose of this Guidance
Manual is to provide practical and easy to follow guidance to all ISR
members on the new Superfund Recycling Equity Act. '

documenting how you took ‘reasonable care’ to determine the environmental compliance status of

Getting Started:

There are three basic conditions that you must meet to benefit from the new law. While the
specifics may vary depending on when the transaction took place and the recyclable material
involved, the basic questions you must ask yourself to determine applicability are:

1. Does the materidl meet the definition of a ‘recyclable material’?

2. Does the transaction meet the conditions for ‘Arranging for Recycling’?

3. For transactions after February 27, 2000, did you take reasonable care to determine the
environmental compliance status, as it applies o the recyclable material, of the facility to
which the recyclable material was sent?

If the answer to all of these questions is yes, then you are on your wéy to obtaining Superfund
Relief! The Manual itself is organized around these questions to help you demonstrate that your
transactions are covered under the new law.

First Step:
Read the Overview! This guidance document provides a common-sense review of the new law

and describes in plain English the conditions that you must meet to take advantage of the Liability
relief afforded by the new law.

Second Step:
Evaluate your record-keeping practices unless you retain all sales agreements and purchase

orders. You may want to consider keeping a representative sample of sales agreements/ purchase
orders to show that your material was ‘arranging for recycling’. Also, you may want to consider

the consuming facility. Since these are only suggestions and are not exhaustive, it is imperative
that you review the new law to determine what you need to do to protect
yourself from third-party Superfund liability. @ Institute

of Serap
Recycling
Industries, Inc.

Questions? Don’t hesitate to call ISRI! See end of ‘Overview’ for contacts. MI
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Superfund Recycling Equity Act

Overview

Your Guide to Obtaining Superfund Relief!

Why was Superfund Relief Necessary? :

Prior to the passage of the Superfund Recycling Equity Act on Nov. 29,1999 a
misinterpretation of Superfund’s liability provisions did great harm to recycling.
Many federal courts previously ruled that Superfund imposed potential liability on
persons who sold secondary materials that had been diverted from the waste stream
for recycling. These rulings were the result of an overly broad interpretation of the
law’s provision, which imposed liability on those who “arrange for disposal” of waste
containing hazardous substances. Unfortunately, these courts ruled that arranging for
recycling was a waste disposal transaction. '

Recycling, however, is distinct from, and in practice the opposite of, disposal.
Recycling involves the processing of material for the manufacture of a new product.
This is in direct contrast to disposal activities which terminate the life cycleofa
material. This unintended consequence of Superfund created a market distortion
preferring virgin feedstocks over recycled feedstocks. At a site contaminated by a
third party through the use of both virgin and recycled materials, the suppliers of the
recycled material were held liable for clean-up while the suppliers of the virgin
materials were not held lable for cleanup costs. This was because the sale of a virgin
material was not considered to be waste disposal and not subject to Superfund
liability. Further, if a manufacturer used both virgin and recycled materials and
contaminated his site with substances that could only have come from the virgin

material, the supplier of the recycled materials could still be liable while the supplier of
~ virgin materials remained exempt. |

- Over the last six years, the recycling industry made significant progress in reaching
agreement with virtually all relevant stakeholders that the prior interpretation of
Superfund created a significant disincentive to recycling. Bipartisan legislation
correcting this problem, supported by both large and small business, the
environmental community, the recycling industry, and the Clinton Administration
was well received in both Houses in the past three Congresses. This legislation made it
clear that sale of material for recycling is not equivalent to disposal.

The passage of the Superfund Recycling Equity Act of 1999 was imperative for the
future of the industry. _




Executive Summary

On Now. 29, 1999, President Clinton signed into law the Superfund Recycling Equity -
Act (Pub. Law 106-113). The Act corrects an unintended consequence of Superfund
that actually discourages legitimate recycling by clarifying Superfund to state that
recycling is not disposal, and shipping for recycling is not arranging for disposal. This
necessary clarification removes an impediment to reaching America's recycling goals.

There are three basic conditions that you must meet to benefit from the new law.
While the specifics may vary depending on when the transaction took place and the
recyclable material involved, the basic elements are covered in the following chapters:

Chapter One: Definition of a ‘Recyclable Material’

Chapter Two: ‘Arranging for Recycling’

Chapter Three: Evaluating the Consumer’s Compiiance Record

The new law does not exempt anyone who owns or operates a contaminated facility -
from Superfund liability, nor does it exempt from lability contamination caused in
whole or in part by wastes (versus recyclable material) generated by a scrap recycling
facility. Furthermore, a recycler’s claim to an exemption from Superfund liability may
be denied if the government (or other party bringing an action against the recycler) can
demonstrate that the conditions outlined in the exclusions apply to the recycler (see-
Chapter Four: Exclusions).

Chapter Five discusses the law’s impact on pending and concluded litigation.

The new law provides for relief from liability for both retroactive and prospective
transactions at federal Superfund sites. The bill does not apply to state Superfund
sites.

“This is the d tay that the pub ic puilu 1uat01L5 recy Lhnﬂr as a réw aldt.d rather than
punished activity,’




Chapter One; Definition of ‘Recyclable Material’

To be afforded relief from liability a fecycler first must be able to demonstrate that the
material meets the definition of ‘Recyclable Material’. '

Does the material meet the definition of a ‘recyclable material’?

The new law provides liability relief for those who arrange for the recycling of a broad
spectrum of materials that are recycled and used in place of virgin material feedstocks.
These materials include the following: ' '

¥ scrap paper
* scrap plastic
* scrap glass
* scrap textiles
* scrap rubber
*scrap metal -
" spent lead-acid, spent nickel-cadmium, and other spent batteries (whole)

Scrap Metal:

The new law defines scrap metal using the exact same definition found in the RCRA
regulations. Under RCRA, scrap metal is defined very broadly as follows: ‘scrap
metal is bits and pieces of metal parts (e.g., bars, turnings, rods, sheets, wire) or metal
pieces that may be combined together with bolts or soldering (e.g., radiators, scrap
automobiles, railroad box cars), which when worn or superfluous can be recycled.” (40
CFR 261.1) E '

Over the years, EPA has written numerous interpretive memos identifying specific
situations where recyclable material met the definition of “scrap metal’. For example, -
according to the EPA, a material typically should be more than 50% metal by weight to
be considered scrap metal.

Also, EPA has stated that solder drippings generated at radiator shops are ‘scrap
metal’ as are spent solder baths (also know as pot dumps). In addition, EPA has stated
agglomerated fines, drosses and related materials (from any source, not just scrap metal
processing) can be classified as processed scrap metal and, if recycled, are excluded
from the definition of solid waste. According to EPA, agglomerated drosses are solid
chunks of metal in a physical state that does not allow them to be easily crushed, split,
or crumbled; dross which has not been agglomerated is considered by-product
material, not scrap metal, and thus not covered by this law. '




lable Material” cont.

Chapter One: - Definition of ‘Recyc (™
Scrap Metal, cont. - _

EPA has also issued interpretive memos stating whole circuit boards containing

minimal quantities of mercury and batteries that are protectively packaged to

minimize dispersion of metal constituents would meet the definition of scrap metal.

Shredded circuit boards must be free of mercury switches, mercury relays, nickel-

cadmium batteries and lithium batteries to qualify as scrap metal.

Additional examples as well as copies of the interpretive memos reviewed above are
included in Section Two of the Manual, Definition of Recyclable Material.

It should be noted that the new law gives the EPA Administrator the authority to
exclude, by regulation, scrap metals that are determined not to warrant the exclusion
from liability. Because the law grants relief from liability both prospectively and
retroactively, any exclusion by the Administrator would only apply to transactions
occurring after notice, comment and the final promulgation of a rule to such effect.
ISRI will certainly alert members to any such proposals.

What if oil or other materials are mixed with the recyclable material?

The term “recyclable materials' is defined to include “minor amounts of material

~ incident to or adhering to the scrap material as a resuit of its normal and customary
use prior to becoming scrap.! This provision recognizes that various recovered
materials may be processed together before the scrap is sold to a consuming facility as
a feedstock (i.e. before it is classified as a certain grade or meets a specification).
For example, an appliance may be processed through a shredder that also shreds
automobiles. As a result, the metal recovered from the appliance may come into
contact with residual oil that entered the shredder incident to an automobile.

In addition, EPA has stated that materials containing or otherwise contaminated with
used oil, from which the used oil has been properly drained or removed to the extent
possible such that no visible signs of free-flowing oil remain in or on the material are
not considered used oil unless they are to be burned for energy recovery (58 FR 26420
May 23,1993). Meaning, if scrap metal meets the “no free flowing oil” standard
described above, the metal still meets the definition of scrap metal and thus, is covered
by the bill. Steel turnings, for example; would be considered scrap metal if excess oil
had been drained off, but such designation may be lost if they were visibly dripping
with used oil. EPA has also stated that spent metal fuel filters which are drained and
no longer contain a significant liquid component meet the definition of scrap metal.

Copies of the regulations reviewed above are included in Section Two of the Manual,
Definition of Recyclable Material.




Chapter One: Definition of ‘Recyclable Material’ cont.
Scrap Paper, Plastic, Glass, Textiles, and Rubber

As these terms are not defined in RCRA, unlike the case with scrap metal, the bill does
not provide specific definitions for these recyclable materials. Thus, recyclers would
look to industry standards and practices to demonstrate that a specific material met
one of these classifications of ‘recyclable material’.

What materials are not included in the definition of ‘recyclable material’?
The definition of ‘recyclable materials’ for the purpose of this law, does not include:

* Whole tires
* Shipping Containers containing Hazardous Substances
* PCB Contaminated Materials (above 50 ppm)

Whole scrap tires have been excluded from eligibility under this provision because of
concerns about the environmental and health hazards assomated with stockpiles of
whole scrap tires.

Shipping containers between 30 and 3000 liters capacity which have hazardous
substances “contained in' or “adhering to', other than metal bits and pieces in them, are
also excluded from the definition of recyclable material. However, metal alloys,
including hazardous substances such as chromium or nickel, that are metallurgically
or chemically bonded in the steel to meet appropriate container specifications are not
subject to this exclusion. :

Lastly, any item of material which contained PCBs at a concentration of more than 50
parts per million ("ppm’) at the time of the transaction does not qualify as recyclable
material. Material, which previously held a concentration of PCBs in excess of 50 ppm,
but has been cleaned in accordance with appropriate regulations to levels below 50
ppm, would still qualify for exempt treatment. Item, in this context, is meant to apply
only to a distinct unit of material, not an entire shipment.

What if a material is not specxﬁcally included or excluded from the definition of
‘recyclable material’? -

It was not Congyress' intent that the absence of a material or r transaction from coverage
under this Act create a stigma subjecting such material or transaction to Superfund
liability or preclude the useful product defense, Therefore, the new law preserves the
legal defenses that were available to a party prior to enactment of this Act for those
materials not covered by either the definition of a recyclable material or the definition
of a recycling transaction within the bill. Thus, for example, the ‘useful product’
defense which has been a common defense in Superfund cases dealing with recyclable
materials, would still be available as a defense for transactions involving materidls not

covered by the this law




Chapter Two:.

‘Arranging for Recycling’

The new law creates a test to determine which recycling transactions are afforded
Hability relief. '

What is a Transaction? : ,
Transactions can be a sale to a consuming facility whether or not accompanied by a
fee, or other similar agreement. The term “or otherwise arranging for the recycling of
recyclable material’ found in the law recognizes that while recyclables have intrinsic
value they may not always be sold for a net positive amount, Thus a transaction in
which one who arranges for recycling does not receive any remuneration for the
material but rather pays an amount, less than the cost of disposal, should still qualify
for the protection afforded by the new law. -

FOR ALL TRANSACTIONS, A RECYCLER MUST BE ABLE TO DEMONSTRA
ALL OF THE FOLLOWING: :

1. Recyclable material met a commercial specification

A commercial specification grade can include those published by industry trade
associations (such as ISRI Specifications) or other historically or widely utilized
specifications. ISRI's Scrap Specifications Circular {1998) contains hundreds of scrap
guidelines that are often used in the industry. This document can be easily down-
loaded from ISRI's own site: www.isri.org. . ' _

Often, recyclers will use a general term to describe their recyclable commodity or the
specific term requested by the consumer. A consumer may also have his or her own
set of specifications based upon the individual facility’s requirements. This may be
necessary because the consumer has specific equipment, processes or products unique
to the facility. '

The specification, whether broad or specific, will often be based on the metal content
or physical nature of the material. Most of the terminology used in the scrap business
defines the origin, use, composition, or grade of the scrap. For example, a specification
may be as precise as a term such as ‘drove’ (ISRI specification term for copper bearing
scrap) or as broad as ‘radiators’. Specific terminology aside, at the time of the
transaction, the consumer and the recycler agree to the sale of a specific material. The
agreement may be memorialized in a purchase order, sales agreement, invoice, or in
another fashion. By entering into the deal and subsequently accepting the material
shipped by the recycler, the consumer confirms that the recyclable material met the
desired specification. Therefore, one can reference the terms of the agreement as
confirmation the recyclable material met (meets) a commercial specification. The fact
that the consumer bought that same material from a number of scrap recyclers is
evidence of its wide use. o
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Chapter Two: “Arranging for Recycling’, cont.

2. A market existed for the recyclable material involved in the trans.actioh_...

“Evidence of a market can include, but is not limited to, a third party published price

(including a negative price), a market with more than one buyer or seller for which .
there is a documentable price, and a history of trade in the recyclable material.

For example, the history of trade in scrap metal has been memorialized by the
American Metal Market (AMM) and other industry publications as they have tracked
the price of scrap for decades. Evidence of a history of trade in scrap paper can be
found in Fibermarket News, Official Board Markets (commonly referred to as the
Yellow Sheet), and other trade journals. These are only a sample; additional sources
for other scrap materials exist and would be useful in demonstrating market existence.

- 3. A substantial portion of the recyclable material was made avaliable for use as a

feedstock for the manufacture of a new saleable product

* This means that for a transaction to be deemed arranging for recycling, a substantial

portion, but not all, of the recyclable material must have been sold with the intention
that the material would be used as a raw material, in place of a virgin material, in the
manufacture of 2 new product. The fact that the recyclable material was not actuaily
used in the manufacture of a new product, for some reason beyond the control of the
person who arranged for recycling, should not be evidence that the requirements of
this section were not met.

Additionally, no single benchmark or recovery rate is appropriate given variable
market conditions, changes in technology, and differences between commodities.
Instead, a common sense evaluation of how much of the material is recovered is
appropriate. For example, in order to be economically viable as a recycling transaction
a relatively high volume of the inbound material is expected to be recovered for
feedstocks of relatively low per unit economic value (such as paper or plastic), while a
dramatically lower volume of material is expected to be recovered to justify the
recycling of a feedstock of very high economic value (such as gold or sﬂver)

Itis not necessary_that the person who arranged for recycling document that a
substantial portion of the recyclable material was actually used to make a new
product. Instead, the person need only be prepared to demonstrate that it is common
practice for recyclable materials that he or she handles are made available for use in
the manufacture of a new saleable product. For example, if recyclable stainless steel is
sold to a stainless steel smelter, it is presumptive that recycling will occur.




Chapter Two: ’Ar*anging for Recycling’, cont.
4. The recyclable material could have been a replacement or substitute for a virgin
material, or the product fo be made from the recyclable material could have been -
a replacement or substitute for a product made, in whole or in part, from a virgin
raw material.

It is the intent of this provision that the recycler be able to demonstrate the general use
tor which the feedstock material was obtained, not to show that a specific unit was
incorporated into a new unit.

The first part of this subsection acknowledges the fact that modern technology has
developed to the point were some consuming facilities exclusively utilize recyclable
materials as their raw material feedstock and manufacture a product that, had it been
made at another facility, may have been manufactured using virgin materials. Thus,
the fact that the recyclable material did not directly displace a virgin material as the
raw material feedstock should not be evidence that the requirements of section were
not met.

Secondary feedstocks may compete both directly and indirectly with virgin or primary
feedstocks. In some cases a secondary feedstock can directly substitute for a virgin
material in the same manufacturing process. In other cases, however, a secondary _
feedstock used at a particular manufacturing plant may not be a direct substitute for a
virgin feedstock, but the product of that plant completes with a product made
elsewhere from virgin material. -

For example aluminum may be utilized at a given facility using either virgin or
secondary feedstocks meeting certain specifications. In this case, the virgin and
secondary feedstock materials compete directly. A particular steel mill, however, may
* only utilize scrap iron and steel as a feedstock. If that mill makes a steel product that
competes with the steel product of another mill, which utilizes a virgin feedstock, the
conditions of this paragraph have been met. In this example, the two streams of
feedstock materials do not directly compete, but the products made from them do.

Arranging for Recycling - Making the Demonstration:

In regard to the market tests provisions, there are several publications and industry
groups that provide information on market trends, material uses, and consuming
facility’s processes. For example, ISRI's own ’* Just the Facts’ column in Scrap reviews
historic pricing information, use of scrap in consuming facility processes, and how the
material competes with virgin material.

(*\
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Chapter Two:

‘Arranging for Recycling’, cont.

Here is an excerpt from Scrap Facts:

the issue on Copper: g In the United States, industrial and obsolete scrap is purchased and
' ultimately recovered by domestic copper refineries, smelters, ingot makers,

: ' brass and wire rod mills, and foundries. In addition, significant tonnages of
Section Three of the gz s}cm;:nare exported, principally to Canada, Chma Hong Kong, India
Manual, Arranging for K
Recycling, includes the Pricing Info:
first in a series of historic | Copper prices are freely traded on commodity future exchanges located in
mar London (the LME) and New York City (Comex), and are therefore subject

I;;.:t reports fon to periods of price volatility unrelated to supply-and-demand fundamentals.
Spec _lc I.'ypeso o Scr ap- . As another mechanism, domestic producers maintain a published list of
The first one is a histori- price for cathodes, which changes with market conditions, but domestic
cal review of the copper scrap prices are usually referenced to Comex prices. As evidence, LME,
and brass scrap market. Comex, and scrap prices have exhibited a high degree of correlation over

. . fime. Note: approximately 40% of annual consumption derived from
The next in the series recycled copper metal,

will be on lead/ whole Source: US Bureau of Mines.
batteries.

ISRI is developing these market resources to assist members in demonstrating that
trade in these matenals is “arranging for recycling’.

Arranging for Recycling of Scrap Metal and Whole Batteries

Transactions involving scrap metal and/ or batteries must meet the above—ment:oned
conditions as well as the ones listed below to be afforded relief from Superfund
liability.

Scrap Metal

Transactions involving scrap metal are deemed to be arranging for recycling' pro-
vided that the recycler did not melt the scrap prior to the transaction. Melting of scrap
metal does not include the thermal separation of two or more materials due to
differences in their melting points (i.e. sweating). Torch-cutting also would not be
viewed as ‘melting’. Furthermore, this provision does not address processes
conducted at the consuming facility (i.e. if the consumer melts the scrap you arranged
to be recycled, you do not lose liability relief - provided you did not melt it before it
was sent to the consumer).

In addition, should EPA promulgate regulations on scrap metal recycling in the future,
the bill requires that once such regulations are effective, the recycler seeking the
exemption must comply with the regulations. Until such regulations are effective,
however, a recycler may be relieved of liability if he or she complies with all other
provisions of the statute for the recycling of scrap metal. Note: EPA has not indicated
it will be developing any such regulations in the near future.
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Chapter Two: “Arranging for Recycling’, cont.

Whole Batteries -

Transactions involving spent lead-acid batteries, spent nickel-cadmium batteries, or
other spent batteries shall be deemed to be ‘arranging for recycling’ if the recycler who
arranged for the transaction (by selling recyclable material or otherwise arranging for
the recycling of recyclable material) can demonstrate by a preponderance of the
evidence that at the time of the transaction the recycler did not recover the valuable
components of such batteries. The act of recovering the valuable components of a
spent battery refers to the breaking or smelting of the battery itself in order to reclaim
the valuable components of such battery. Therefore, a recycler who generates,
transports or collects a spent battery, but does not break or smelt such battery is-
afforded liability relief provided all other requirements set out in the statute are met.

In addition, recyclers who arrange for the recycling of whole batteries must be in
compliance with all Federal environmental regulations governing battery storage,
transport, management or other activities associated with recycling in effect at the time

. of the recycling transaction.
Por lead-acid batteries, the exemption is available for |
transactions occurring prior to the issuance of regulations Refer to
governing lead-acid batteries assuming all of the other Section Five of the
requirements of the law have been satisfied. Since there Manual
were no regulations governing lead-acid batteries prior to e
1985, there is no requirement that a party comply with Additional
such regulations prior to 1985 in order to qualify for the Information,
exempt.xon for pre-1985 tr-ansactlons.. However, for " for the relevant
lead-acid battery transactions occurring after the .
applicable regulations were issued, the party seeking the regulations
exemption must demonstrate compliance with those gov erning the

regulations in addition to the general conditions listed
earlier.

recycling of
batteries.

However, for n1cke1~cad1mum and other types of
batteries, federal regulations had to be in effect at the time of the transaction for rehef
to be available, and the recycler must be able to show he or she was in compliance with
the applicable regulations. For example, once the ‘universal waste rules’ were
promulgated in 1995, the protection afforded by the law would then be available to
transactions conducted after this date, provided the recycler met the rest of the
requirements of the new Superfund law.

Section Five of _the Manual, Additional Information, contains the relevant regulations
governing the recycling of batteries.




Chapter Three: Evaluating the Consumer’s Compliance Record

With the passage of the Superfund Recycling Equity Act,
recyclers have an increased responsibility to consider the
compliance record of the consuming facility that recycled the material.

For Transactions Qccurring Prior to February 27, 2000;

To be afforded liability relief for transactions occurring between November 29, 1999
and February 27, 2000, a recycler could not have sent its materials to a consuming,
facility that it had an objectively reasonable basis to believe was not in compliance with
substantive provisions of any Federal, State, or local environmental law or regulation or
compliance order, etc. For transactions occurring after February 27, 2000, recyclers
have a greater responsibility to determine the compliance status of the consuming
facility (see next section).

While there is no expectation that a recycler who arranged for recycling prior to
February 27, would have carried out any type of record search or make extensive
inquires of federal agencies, if the government or another private party can prove that
the recycler had an objectively reasonable basis to believe the material was goingtoa
‘bad actor’, these parties could sue the recycler if in the future the consuming facility
become a federal Superfund site.

To protect transactions conducted during this period, some recyclers sent their
consumers a letter requesting information or a statement of compliance regarding
“compliance with substantive (not procedural or administrative) provision” of any
Federal, State, or local environmental law or regulation, or compliance order or decree
issued pursuant thereto, applicable to the handling, processing, reclamation, or other
management activities associated with the recyclable material. §127(c)(5).” However
such a letter was not a requirement, although it does provide additional evidence of
good faith efforts. .

- Members may wish to use the following sample letter to request information from
consumers on environmental compliance matters for transactions occurring either
before or after February 27, 2000:

See the next page for a copy of the sample letter
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Chap'tel‘ Three: Evaluating the Consumer’s' Compliance Record, cont.

&ad

Keeping these information requests or statements on file may be helpful to show the

Sample Letter to Consumers

On November 29, 1999, President Clinton signed into law the Superfund
Recycling Equiiy Act (Pub. Law 106-113). This law clarifies Superfund to state
that recycling is not dzsposa! and shipping for recycling is not arranging for
disposal.

To comply with the requirements of the new law, [Recycler] must attempt to
ensure that your facility located at [Facility Address] is in compliance with
substantive (not procedural or administrative) provisions of any Federal, State,
or local environmental law(s) or regulation(s), or compliance order(s) or decree(s)
issued pursuant thereto, applicable to the handling, processing, reclamation, or
other management activities associated with the recyclable material. {§127(c)(5)}

In order to satisfy this requirement, [Recycler] is requesting a statement from
your company documenting or certifying compliance with all necessary
environmental laws and regulations. Please provide such statement by [10 days

after receipt of this letter] to the following address:

[Recycler’s Address]

recycler met the conditions of the new law.

Whether an objectively reasonable basis for belief under this section exists may be
determined using criteria such as customary industry practices, the price paid in the

recycling transaction, and the ability of the person to detect the nature of the -

consuming facility’s handling, processing, reclamation or other management activities
associated with the recyclable material. The size of the person’s business may also be

considered, including the resources available to the person.
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Chapter Three: Evalu’atihg the Corisumer’s Complianée Record, cont.

- Transactions occurring After February 27, 2000:

For transactions occurring 90 days after the enactment date of the Superfund Recycling
Equity Act (i.e. after February 27, 2000), to obtain relief recyclers must exercise
“reasonable care” to determine that the consuming facility is in compliance with
substantive provisions of any federal, state, or local environmental law or regulation,
compliance order, or decree applicable to the direct handling, processing, reclamation,
storage, or other management activities associated with the recyclable material.

A requirement to obtain a permit applicable to the handling, processing, reclamation,
or other management activity associated with the recyclable materials would be
deemed to be a substantive provision. Conversely, certain record-keeping errors,
missed deadlines or similar infractions that do not result in any environmental harm
could be viewed by the courts as ‘procedural or administrative’.

Inn determining whether a recycler exercised ‘reasonable care’, the criteria to be a pplied
will be considered in the context of the time of the transaction and will be deteritined

using a variety of factors specified below, of whicl no one factor is determinant:

]

Price paid in the recycling transaction. One should look not only at whether the price
bore a reasonable relationship to other transactions for similar materials at the time of
the transaction in question but should also take into account the circumstances
surrounding the individual transaction, such as whether it was part of a long-term
contract involving significant quantities. -

In addition, market conditions vary considerably over any given time period for any
given commodity. Thus, when determining whether the price paid was reasonable,
general market conditions and variations should be considered. '

Ability of the recycler to detect the nature of the consuming facility’s operations
concerning its handling, processing, reclamation, or other management activities
associated with recyclable material. This provision acknowledges the fact that a small
company may be able to determine less information than a large company about the
consuming facility’s operation. Thus, the size of an individual shipping facility may
be an important factor in that facility’s ability to detect the nature of the consuming
facility’s operations.

continued on next page....

13
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Chapter Three: Evaluating the Consumer’s Compliance Record, cont.

Results of inquiries made to the appropriate federal, state, or local environmental
agencies regarding the consuming facility’s past and current compliance with
substantive environmental requirements applicable to activities associated with the
recyclable material. This provision only requires a recycler to make reasonable
inquiries. Inquiries need only be made to those agencies having primary
responsibilities over environmental matters related to the handling, processing, etc., of
the materials involved in the recycling transaction. The facility should consider
documenting such inquiries in order to illustrate that reasonable care was taken.

When exercising ‘reasonable care’ in determining the consuming facility compliance
record, a recycler may want to consider contacting the consuming facility directly to
confirm or clarify information gathered from inquiries made to the relevant regulatory
agencies. -

ISRI has developed a model checklist in

! ; i Model Consuming Facility
order to help with this endeavor as well as < e Compliance Checklist

to provide consumers with a simple
method to respond to such inquiries. This
checklist along with additional guidance on
the ‘reasonable care’ provisions of the law
can be found in Section Four of the Manual,
Evaluating Consumer Compliance.

Furthermore, depending on case specific
situations, a recycler may want to consider
one of the following to demonstrate it has
met the ‘reasonable care’ condition:

ﬂ.
@
I —F
“.
=
=
S
=
=
=
-
@
=
5
]

Using EPA Databases
Requesting Corporate Annual Reports, if appl:cable (SEC Form 10K filings, etc.)
Enlisting the services of private audit firms or database firms

In addition, ISRI is in the process of identifying databases containing compliance
information. This information will be sent to all members as soon as it is available.

In regard to brokers, it is questionable whether the courts would view a broker which
does not handle, process, and/ or reclaim the recyclable material as a consuming
facility. Thus, while the broker in this situation already has to determine the
compliance status of the consuming facility, the recycler that arranged for recycling
through this broker may need to evaluate the consuming facility’s compliance record
to also be afforded relief.

ap
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Chapter Four: Exclusions

A recycler’s claim to an exemption from Superfund liability may be deriied if the
government (or other party bringing an action against the recycler) can demonstrate in

accordance with the requirements of the law, one of the following;

1. The recycler knew that the material would not be recycled. It is important to note
that it is not necessary that every component of the recyclable material be recycled and
actually find its way into a new product to meet the requirement that the material was
shipped to be recycled. -

2. The recycler knew that the recyclable material would be burned as fuel or for
energy recovery. Smelting, refining, sweating, melting and other operations that are
conducted by a consuming facility for purposes of material recovery are not
considered incineration, nor would they be categorized as burning as fuel or for
energy recovery.

3. The recycler had reason to believe hazardous substances were added to the
recyclable material in order to dispose of or otherwise rid themselves of the
substance. This applies wherever the action in question OCCurs.

4. The recycler failed to exercise reasonable care with respect to the management
and handling of the recyclable material. If a recycler failed to exercise reasonable care
with respect to the management and handling of the recyclable material, the recycler
will not be able to take advantage of the liability relief afforded by this statute. Thus, a _
recycler must ensure that the recyclable material was handled appropriately at its own

facility.

Reasonable care is to be judged based on industry practices and standards at the time
of the transaction. Although past transactions may have occurred when there were
few, if any, environmental regulations applicable to the handling of the recyclable

- material. For present and future transactions, compliance by the recycler is be vital to

ensure relief from liability. In order to-ensure that the recycler’s practices and

polices protect themselves from violating this provision, a recycler may want to
consider using the following warranty statement on purchase contracts and other
business forms such as scale tickets or receiving reports:

Notwithstanding any other warranty or limitation of warranty herein, Seller warrants and represents to Buver that
to the best of his or her knowledg d upon r able inquiry, the scrap to be delivered under this contract of
saie does not contain any “hazardous substance ich shall be defined as those substances included in section
t01{14) of the Comprehensive Environmental Respo Cor ition, and Liability Act, 4 01 (14),
and those substances that are toxic, ignitable, ¢ ‘e, as those terms are defined : “FR Part.

201, Subpart C ept for minor amounts of material incident to or adhering to the scrap as a result of its normal
and customary jor to beconting scrap and those “hazardous substances™ that are int f constituents of the
metallic fraction -rap metal or that are contained in the electrolytic fluid in a spent tead acid battery. Seller
will indemnify and hold Buyer harmless from any aid all claims, demands and labilitics, including reasonable
attorney’s fees, resulting in whole ot in patt from a breach of the foregoing warranty.
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Chapter Five: Affect on Pending and Concluded Litigation

The new law does not affect any concluded judicial or administrative action.
Concluded action means any lawsuit in which a final judgment has been entered or
any administrative action, which has been resolved by consent decree, which has been
filed in a court of law and approved by such court. Thus, if you have already settled,
you may not seek a refund. This applies to concluded litigation with the government
or with a private party. '

If the United States has filed a complaint (i.e., judicial action, lawsuit) in a federal
district court against a scrap recycler, the recycler is not automatically relieved of
liability under the new law. Any pending judicial action, whether it was broughtin a
trial or appellate court, by a private party, shall be subject to the liability relief afforded
by the new law. The same holds true for any pending administrative actions brought
by any government agency. For example, the mere receipt of a Section 104/106
request is not a concluded administrative action, so relief is still available in such cases.
The original sponsors of the Act intended that any third party action or joinder of
defendants brought by a private party shali be considered a private party action, -
regardless of whether or not the original lawsuit was brought by the Umted States.
This matter is currently being litigated in a number of courts.

Any person who commences an action against a recycler who is not liable by operation’
of this statute shall be liable to that recycler for all reasonable costs of defending that
action, including all reasonable attorney's and expert witness fees.

DISCLAIMER:

The guidance provided in this document is for informational purposes only and is not intended

to constitute legal advice. Accordingly, members with legal questions regarding any aspect of
this guidance document should contact their legal counsel. Recommendations contained in this

manual are not intended to be deemed as standards and may not be appropriate for all situations.

The recommendations contained in this guidance document are not exhaustive.. For further
guidance regarding the intent of the law, recyclers may want to consult the legxslatwe history .
for the law, found in Section Five of the Manual, Additional Information.

2N
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If you have questions regarding the new law, please contact one of the
following ISRI staff;

Compliance Issues: Tracy Mattson
Director of Environmental Compliance -
202-662-8533 _
tracymattson@isri.org

Legal Issues: Scott Horne
General Counsel
202-662-8513
scotthorne@isri.org

State Issues: Tom Tyler :
Director of State & Local Programs/ Assoc. Counsel

202-662-8515
. tomtyler@i sri.org

ISRT’s web site is also a great resource for updates: www.isri.org

Updated 6/15/00
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Definition of Recyclable Material

In order to determine whether or not certain materials meet the
definition of ‘recyclable material’ and thus included in the scope of
the new law, the following interpretive memos and guidance may be
useful in demonstrating applicability:

SECTIONI:
U.S. EPA Interpretive Memos
Regarding the Definition of Scrap Metal

SECTION II:
Guidance Regarding the Regulatory Status of ‘Incidental
Fluids®

SECTION III:
ISIS Memo on Handling Drums

© 2000 Institute of Scrap Recycling Industries, Inc.
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Definition of ‘Scrap Metal”:

U.S. EPA Documents

Executive Summary:

On Nov. 29, 1999, President Clinton signed into law the Superfund Recycling Equity Act. This
law clarifies Superfund to state that recycling is not disposal, and shipping for recycling is not
arranging for disposal. As a result, recyclers may no longer be held responsible for cleaning up
a contaminated site when the site's owner or operator caused the contamination. This necessary
clarification removes an impediment to reaching America's recycling goals while saving many
recycling businesses.

The new law provides liability relief for those who arrange for the recycling of a broad
spectrum of materials that are recycled and used in place of virgin material feedstocks
including ‘scrap metal’. The new law defines scrap metal using the regulatory definition
found at 40 CFR.261.1 The Administrator is given the authority to exclude, by regulation,
scrap metals that are determined not to warrant the exclusion from liability. Because 127
_grants relief from liability both prospectively and retroactively, any exclusion by the
Administrator would only apply to transactions occurring after notlce comment and the final
promulganon of a rule to such effect.

Under RCRA, scrap metal is defined very broadly. Although not specified in the definition,
according to the EPA, a material must be more than 50% by weight to be considered scrap
metal. The regulatory definition found in 40 CFR 261.1 is as follows:

‘scrap metal is bits and pieces of metal paﬁs (e.g., bars, turnings, rods, sheets, wire} or
metal pieces that may be combined together with boits or soldering (e.g., radiators, scrap
automobiles, railroad box carsj, which when worn or superfluous can be recycled.’

Over the years, EPA has provided the regulated community with numerous interpretive
memos identifying specific situations where recyclable material met the definition of *scrap
metal’. For example, EPA has stated that solder drippings generated at radiators shops are
‘scrap metal’ as are spent solder baths (also know as pot dumps). in addition, EPA has stated
agglomerated fines, drosses and related materials (from any source, not just scrap metal
processing) can be classified as processed scrap metal and, if recycled, are excluded from the
definition of solid waste. According 1o EPA, agglomerated drosses are solid chunks of metal
in a physical state that does not allow them to be easily crushed, split, or crumbled; dross
which has not been agglomerated is by-product, not scrap metal. EPA has also issued
interpretive memos stating whole circuit boards containing minimal quantities of mercury and
batteries that are protectively packaged to minimize dispersion of metal constituents' would
meet the definition of scrap metal, According to EPA, shredded circuit boards must be free
of ‘mercury switches, mercury relays, nickel-cadmium batteries and lithium batteries to
qualify, as scrap metal.

Addilional examples as well as copies of the interpretive memos reviewed above are included
in this guidance. ' '

For more information, please contact Tracy Maitson, ISRI's Director of Env.
Compliance at (202) 662-8533 / email: tracymattson@isri.org. Additional
-complance information can be found at www.isri.org. - ‘

Volume Three

© 2000 Institute of Scrap Recycling Industries, Inc.



™ SECTION I: Definition of Scrap Metal

Title of U.S. EPA Interpretive Memo: | Date Issued:
' CLARIFICATION OF THE REGULATORY STATUS OF AGGLOMERATED | 2/13/98

DROSSES |

APPLICABILITY OF THE PROCESSED SCRAP METAL EXCLUSION TO 6/11/98

USED OIL FILTERS

SCRAP METAL REMOVED FREOM SPENT ALKALINE BATTERIES THAT | 10/20736

ARE RECYCLED

TORPEDO PROPULSION UNITS SHIPPED FOR RECYCLYING, 2725736

REGULATION OF

REGULATORY REQUIREMENTS FOR ON-SITE TREATMENT OF OXYGEN | 5/09/94
BREATHING APPARATUS (OBA) CANISTERS

REGULATORY STATUS OF BRASS PARTICLES GENERATED IN THE 9/14/93
BELTING AND BUFFING OF BRASS CASTINGS

CLARIFICATION OF BY-PRODUCT VERSUS SCRAP METAL 3/01/90
REGULATORY STAUS OF USED RESIDENTIAL AND . 16/07/93

COMMERCIAL/INDUSTRIAL AEROSOL CANS
REGULATORY STATUS OF SPENT SOLDER BATHS ALSO KNOWN AS 09/24/93

“POT DUMPS”

('—*\ | EXEMPTION FOR SCRAP METAL DESTINED FOR RECYCLING APPLIES 6/01/98
AT POINT OF GENERATION
REGULATORY STATUS OF USED CUTTING OILS AND USED OIi, 11/17/93
COATED STEEL TURNINGS GENERATED DURING MACHINING
OPERATIONS ' .
REGULATORY STAUS OF SPENT PHOTOCONDUCTOR DRUMS FROM 11/10/92
PHOTOCOPYING MACHINES :
SALE AND SCRAPPING OF DOT’S MARITIME OBSOLETE VESSELS 8/05/94
FROM THE NATIONAL DEFENSE RESERVE FLEET
REGULATORY STATUS OF PRINTED CIRCUIT BOARDS 8/26/92
REGULATION OF NICKEL/CADMIUM BATTERIES AS SCRAP METAL 5/01/90
WHEN RECLAIMED
APPLICATION OF THE SCRAP METAL EXEMPTION TO LEAD FOIL USED | 4/29/93
IN DENTAL X-RAY PACKAGES
APPLICABILITY OF PERMITTING TO SPENT LEAD-ACID BATTERY 11/28/88
RECYCLING :
CLARIFICATION OF THE RECYCLED USED OIL MANAGEMENT 10/07/93
STANDARDS

REGULATORY STATUS OF SOLDER DRIPPINGS GENERATED DURING 4/29/93
RADIATOR REPAIR OPERATIONS

REGULATORY STATUS OF LEAD SHOT 3/17/97
WHOLE CIRCUIT BOARDS 8/08/97
REGULATORY STATUS OF SPENT METAL FUEL FILTERS UNDER RCRA | 6/03/98
SOLDER DRIPPINGS . 5/29/93
BRASS DROVE : ' 5/05/89

EMPTY CONTAINER/PAINTS 5/11/97
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CLARIFICATION OF THE REGULATORY STATUS
OF AGGLOMERATED DROSSES

02/13/98

Reiily

Bussard

California Department of Toxic Substances Control
agglomerated drosses (from any source, not just scrap
metal processing) can be classified as processed scrap
metal and, if recycled, are excluded from the definition of
solid waste; agglomerated drosses are solid chunks of
metal in a physical state that does not allow them to be
casily crushed, split, or crambled; dross which has not
been agglomerated is by-product, not scrap metal,
agglomerated drosses used in a manner constituting
disposal are excluded scrap metal being recycled and thus
not solid waste; drosses that have not been agglomerated
are solid wastes when used in a manner constituting
disposal -

261 Subpart A

261.1(c)(6); 261.2(¢); 261.4(a)(13)

NA

Exclusions (RCRA) Identification of Hazardous Waste,
Hazardous Waste Reeychng ' _

3 .

14195

NA
02/13/98 - 1
NA

‘NA

NA

Contact the RCRA, Superfund & EPCRA Hotline at (800)
424 9346 _
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FEB |3 1998
OFFICE OF
SOLID WASYTE AND EMERGENCY
RESPONSE
Norman R. Reilly, Chief
Resource Recovery Section -
: BOEIVED %v: |
Hazardous Waste Mmagement Program Hazzsdous Was!?lfa:mgemm
Department of Toxic Substances Control - - i
CalEPA .. ... : _ FEB 24 1998
400PStreet,4thﬂoor PO Box806 ~
_ o SUBSTANCES CONTROL
Dear Mr. Reilly: -

Thank you for your letter dated May 28, 1997 requesting clarification of the regulatory
status of agglomerated drosses. On May 12, 1997, the U.S. Environmental Protection Agency
(EPA)-promulgated -a final rule amending the federal definition of solid waste to exclude-
shredded circuit boards and excluded scrap metal (defined as “processed scrap metal,
unprocessed home scrap metal, and unprocessed prompt scrap metal) being recycled from the
definition of solid waste. You ask fiwr an interpretation of the regulatory status of
characteristically hazardous metal drosses under this new final rule for excluded scrap metal. I
would like to clarify the scope of the exclusion and its apphcablhty to metal drosses in order to
address your concems.

_ First, I would like to emphasize that the new rule does not affect the regulatory status of
dross that has not been agglomerated. Dross which has not been agglomerated maintains its
current regulatory siams as n hy-product amud is 2 solid wasle unless 1 1s & characteristic by-
product being reclaimed. Dross which has ot been agglomerated is not a scrap metal. The
Agency continues to maintain that the deftnition of scrap metal does not include residues
generated from smelting and refining operations such as drnsses, slaps, and sludges. Asthe
Agency explained in the January 4, 1985 preamble to Definition of Solid Waste final rule (50 FR
625) “scrap metal is also classified differently from metal-containing process residues such as
slags, drosses, and sludges partly because it is different in physical form and content. More
importantly, these residues can be involved in recovery operations that amount to on-going
processing of the virgin materials and so are not invariably wastes when utilized for metal
recovery....this is not the case when scrap metal is recovered.”

RecycladMecyciable = Printad with Vegetable O Based inks on 100% Recycled Papar (40% Posiconsumer)
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The May 12, 1997 final rule excludes processed scrap metal, nnprocessed home sctap i 7
metal and unprocessed prompt scrap mietal being recycled from the definition of solid waste.
Obsolete scrap metal (that which has not undergone a processing step) remains a solid waste but
is exempt from the hazardous waste regulations if recycled. It is important to realize that the new
- exclusion to the definition of solid waste for excluded scrap metal being recycled, as it relates to
dross, only applies to dross which has been agglomerated. Key to this determination is the
meaning of agglomerated dross. The Agency did not provide the meaning of agglomeration in
the preamble to the rulemaking, but interprets this term to mean a dross that has the same _
_physical characteristics as scrap 1z metal i.e., “bits and pieces of metal paits (e.g.,.bars, tummgs,
rods, sheets, wire) or metal pieces that are combined together with bolts and soldering ...
Agglomerated drosses are solid chunks of metal in a physical state that does not allow them to be
easily crushed, split or crumbled. Agglomerated drosses are generated from operations such as
sintering and melting which result in a material that does not have clements that are easily
dispersed. In the preamble to the final rule, EPA defined processed scrap metal as “scrap metal
which has been manually or mechanically altered to either separate it into distinct materials to
enhance economic value or to improve the handling of materials. Processed scrap metal includes
_ but is not limited to scrap metal which has been bailed, shredded, sheared, melted, agglomerated
(for fines, drosses and related materials which are not scrap metal prior to agglomeration) or
separated by metal type.” Therefore, dross that has been agglomerated can be classified as
processed scrap metal and, if recycled, is excluded from the definition of solid waste.

Additionally, the Agency intended that agglomerated dross from any source, not e
solely from scrap metal processing, that is being recycled, be exciuded from the definition of (
solid waste. Agglomerated dross being recycled is classified as processed scrap metal despite c

not meeting the definition-of scrap metal prior to processing (agglomeration). - While the wording
~of the regulauon is inexact on this point, it does not make sense to distinguish drosses based on
their source. We agree with your assertion that the risks associated with metal drosses generally,
are a function of their physical and chemical characteristics, and their handling, not of their
origins. Therefore, the exclusion from the definition of solid waste applies to agglomerated dross
* from smondarymetalprocesmng as well as dross from primary metal procesmng

' Second, you request comment on the regulatory status of dross used in a manner
conshtuting disposal under the new ~xclusion to the definition of solid waste for excluded scrap
metal. Again, I must emphasize that the exclusion applies only to dross that has been
agglomerated. If the dross js agglomerated and used in a manner constituting disposal, it would
be a processed scrap metal being recycled and thus excluded from the definition of solid waste.
However, dross that has not been agglomerated is a listed or characteristic by-product and
therefore is a solid waste when used in a manner constituting disposal. Although the federal

_regulations provide, generally, that characteristic byproducts and sludges that are reclaimed are
not solid waste, the regulations expressly override that result when these materials are 1) used in
a manner constituting disposal; 2) used to produce products that are applied to the land; 3)
burned for energy recovery, used to produce a fuel, or contained in a fuel: 4) accumulated
speculatively; or 5) considered inherently waste like. 40 C.F.R. §261.2(e)}(2). Accordingly,
metal-bearing characteristic byproducts and shudges that are reclainied are solid wastes subject to
the applicable Subtitle C regulatory requirements when the waste or reclaimed materials ave then
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used or reused in a product (such as fertilizer) that is to be placed onthe land (ie.,used ina
manner constituting disposal). The Agency has consistentty interpreted this provision to apply
without regard to whether the byproduct or sludge as a whole (or some reclaimed portion of it) is
used as a product that is placed on the ground or used to produce a product that is placed on the
ground, :

In your letier and in conversations with my staff you raise the concern that aggiomerated
drosses, which often contain hazardous constituents, will be used in the production of fertilizers
which will be placed on the fand. It is our understanding, based on discussions with fertilizer
manufacturers, that agglomerated dross, as described previously, is not amenable to the o
production of fertilizers and would not be used for this purpose. Fertilizer mamufacturers state
that they are interested in metal oxides for their manufacturing processes. As agglomerated dross
is primarily in the metallic state, use of agglomerated dross in fertilizers does not at this time
appear to be economically feasible. Should the nse of agglomerated dross for the marufacture of
products used in a manner constituting disposal become commonplace practice, the Agency
would likely initiate further investigation as to whether the dross in fact was agglomerated as
described in this letter, and if so, whether this was legitimate use.

Becausé of concerns related to waste-derived fertilizers the Agency has convened a
workgroup that is currently investigating issues related to fertilizer, including the following:

1) potential hunan health and environmental inpaels ussvviated witl the use of waste-derived
and non-waste derived fertilizer; _

2) the potential agricufttrai fmpucis associaicd with uss of waste-duiived ared non-waste dorived
fertilizers;

3) the potential nced to impose controls on waste-derived and non waste-derived fertilizers;

4) the role of enforcement and compliance initiatives; and '

5) public communications initiatives.

The interpretations in this letter are based on federal regulations. Authorized states, such
as California, may have more stringent regulatory requirements for such metal-bearing secondary
‘materials. Accordingly, case-specific determinations should be made by the appropriate state
regulatory authorities. '

I hope this response clarifies the regulatory status of dross in its various physical forms.
If you should require further clarification or additional information, please contact Kristina

- IVEESOTL OF HLY 3Ll At { FUD ) Jvo~0100. thlL yuu E\erom ilm'\-‘bt *ﬂ h’m‘[ﬂumnvu : %] -.kuu\l

management of this waste stream.

Sincerely,

ke Ofgn—
-

id Bussard, Director,
Hazardous Waste Identification Division
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are being recycled meet the processed scrap metal
exclusion (SEE ALSO: RPC# 6/2/98-01); even though
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Harris, Tarlow & Stonecipher, P.L.L.C.
1439 West Babcock
Bozeman, MT 59715

Dear Mr. Harris:

Thank you for your interest in the exclusion from the definition of solid waste for
processed scrap metal being recycled as it applies to used oil filters. This letter is in response to
your December 12, 1997 letter and subsequent meetings and information that you and others
provided. You asked two questions: 1) can the processed scrap metal exclusion from the
definition of solid waste be applied to used oil filters and 2) does the act of draining used oil
from used oil filters constitute scrap metal processing. To answer your questions, we think it
would be helpful to first review the two exemptions from the hazardous waste regulations and
the exclusion from the definition of solid waste that may apply to used oil filters.

Exemption from Hazardous Waste Regulation for Vehicle Engine Qil Filters

Non-terne-plated used oil filters which are removed from service from light or heavy duty
vehicle engines are regulated as used oil under 40 CFR Part 279'. Once these filters are properly
drained by one of the methods specified in 40 CFR 261.4(b)(13), they are no longer subject to
the used oil regulations as materials containing used oil (see 40 CFR 279.10(c)), and they are
also exempted from regulation as hazardous waste. The draining methods listed in this
exemption consist of: 1) puncturing the filter anti-drain back valve or the filter dome end and hot
draining; 2) hot-draining and crushing; 3) dismantling and hot-draining; or 4) any other
equivalent hot-draining method that will remove used oil. Once drained in compliance with this
exemption, such filters may be either disposed of or recycled as a non-hazardous solid waste. If
recycled, they may also be considered a scrap metal as described below.

“The preamble to the May 20, 1992 used oil filter exemption, 57 FR 21524 at 21531-21532, specifies that
this exemption from the hazardous waste regulations applies only to used oil filters from light or heavy duty vehicle
engines. Other types of filters such as fuel filters, transmission oil filters, hydraulic oil filters, railroad locomotive
oil filters, and other specialty filters are not covered by this exemption (sec attached January 12, 1994 letter).




Scrap Metal Exemption from Hazardous Waste Regulation

EPA exempts from regulation as hazardous waste scrap metal that is being recycled (see
40 C¥R 261.6(a)(i1)). Scrap metal is defined in 40 CFR 261.1(c)(10) as *bits and pieces of metal
parts (e.g., bars, tumnings, rods, sheets, wire) or metal pieces that may be combined together with
bolts or soldering (e.g., radiators, scrap automobiles, railroad box cars), which when worn or-
superfluous can be recycled.” However, EPA has stated repeatedly that scrap metal cannot
contain significant amounts of liquid. All types of used oil filters are potentially eligible for the
scrap metal exemption from the hazardous waste regulations if they meet this definition. Used
oil filters are considered to not contain significant amounts of liquid once the used oil has been
removed to the extent possible such that there are no visible signs of free-flowing oil (see 40
CFR 279.10(c)). This may be accomplished by the methods specified in 40 CFR 261.4(b)(13) or
by other methods that remove used oil (e.g., shredding with oil recovery). Therefore, used oil
filters that have been drained to meet the standard in 40 CFR 279.10(c) may be scrap metal and
exempt from regulation as hazardous waste when being recycled. -

Exclusion from the Definition.of Solid Waste for Processed Scrap Metal

In May, 1997 EPA promulgated a provision excluding from regulation as a solid waste
scrap metal that is both recycled and processed. (See 40 CFR 264.1{a)(13)). Processed scrap
metal is defined at 40 CFR 261.1(c)(10) as scrap metal which has been manually or physically

 altered to either separate it into distinct materials to enhance economic value or to improve the
handling of materials. Processed scrap metal includes, but is not limited to scrap metal which
has been baled, shredded, sheared, chopped, crushed, flattened, cut, melted, or separated by metal
type (i.e., sorted), and fines, drosses and related materials which have been agglomerated. Note -
that this exclusion is from the definition of solid waste, which indicates that the material is not _
just exempt from regulation as hazardous waste, but is not classified as a waste. In the 1997 .
rulemaking, the Agency determined that processed scrap metal being recycled is distinct from
other secondary materials defined as wastes. '

Does the Processed Scrap Metal Exclusion Apply to Used Oil Fi ilters and What Constitutes
Scrap Metal Processing?

You asked two questions: (1) whether the processed scrap metal exclusion applies to used
oil filters; and (2) whether the act of draining used oil from used oil filters constitutes scrap metal
processing. These questions can be answered generally through application of these regulatory
provisions described above.

This exclusion can apply to used oil filters that meet both the definition of “scrap metal”
in 261.1(c)(6) and undergo processing as defined in 40 CFR 261 A(c)(10). It is important to
emphasize that this exclusion only applies to processed scrap metal being recycled. Although

~ EPA did not specifically discuss used oil filters in the processed scrap metal rulemaking, the
Agency intended the exclusion to cover all scrap metal that has been processed, including used
oil filters. EPA does not see any reason to distinguish drained used oil filters, which may be
contaminated with small amounts of used oil, from other types of scrap metal, which may be

L
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contaminated with small amounts of other liquid hazardous wastes. This 1997 exclusion did not |
revoke or replace the 1992 used oil filter exemption. 40 CFR 261.4(b)(13) continues to exempt
filters that are sent for disposal in lieu of recycling, and to recycled filters that are hot-drained,

but not processed.

Draining a used oil filter would not, by itself, meet the new definition of processing in 40
CFR 261.1¢c)(10). Physical alteration of the filter is required. Two of the methods specified in

the 1992 used oil filter exemption in 40 CFR 261.4(b)(13) appear to involve sufficient physical

alteration to allow the drained filters to qualify for the processed scrap metal exclusion (hot
draining and crushing and dismantling and hot-draining). Other draining methods, such as
shredding, that were not mentioned in the used oil filter exemption may also constitute
processing. Shredded used oil filters may qualify as scrap metal if sufficient liquid is removed,
and also as processed scrap metal, if sufficient physical alteration takes place.

In your April 6, 1998 memorandum, you raised the concern that EPA may have violated
the Admimstrative Procedures Act if properly drained and crushed used oil filters are considered
processed scrap metal. EPA proposed and promulgated the processed scrap metal exclusion
under standard regulatory procedures. While it is true that the proposed and final regulatory
language did not specifically mention used oil filters, it also did not individually identify all other
types of scrap metal that it covered. EPA intentionally wrote the rule broadly to cover all types
of processed scrap metal that could legitimately be recycled. Thus, EPA believes adequate’
notice and opportunity to comment on this rule was provided.

Environmental Considerations

Material that is removed from processed scrap metal is newly generated waste and subject
to a wasie determination. In the case of drained and processed used oil filters, any residual oil
that leaks out of the filters is riewly generated used oil subject to the used oil management
standards of 40 CFR Part 279. Therefore, processed used oil filters that have a potential to leak
residual used oil should be managed so that the residual il can be collected (e.g., stored in
appropriate containers). If used oil filters are inappropriately stored and residual used oil leaks
onto the ground, the used oil is considered to be improperly disposed and is subject to a
hazardous waste determination.

The Agency believes that this policy will encourage recycling of used oil filters. In the
1997 processed scrap metal exclusion, EPA believed that removing some of the regulatory
barriers for processed scrap metal would create more recycling markets for all types of processed
scrap metal. This increased flexibility will benefit all used oil filter recyclers, since the filters
that they send for recycling have generally been processed.

State Specific Considerations
Please be aware that some states may regulate used oil filters and processed scrap metal

more stringently. Under Section 3006 of RCRA (42 U.S.C. Section 6926) individual states can
be authorized to administer and enforce their own hazardous waste programs in lieu of the




Federal program. Also, under Section 3009 of RCRA (42 U.S.C. Section 6929) authorized states
retain authority to promulgate regulatory requirements that are more stringent than Federal
regulatory requirements. Therefore, authorized States may choose not to adopt the processed
scrap metal exclusion or may choose to have more stringent requirements for all or some
materials which would qualify as a processed scrap metal under the Federal program. You
should contact your state regulatory agency to see if the information in this letter is applicable.

If you have any further questions regarding the processed scrap metal exclusion as it
applies to used ol filters, please contact Tom Rinehart at (703) 308-4309 or Kristina Meson at
(‘?03) 308-8488. :

Sincerely,

Alstleussite_

Office of Solid Waste
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY | F ' L E BU P ‘
" WASHINGTON, D.C. 20460 _ . R

JAN |2 1994
OFFICé OF
SOLID WASTE-AND EMERGENCY RESPONSE

Sharon L. Crawford

Project Manager '

Pro-Act

Air Force Center for Environmental Excellence
Pollution Prevention Division

8106 Chennault Rd., Bldg. . 1161

Brooks AFB, TX 78235-5318

Dear Ms. Crawford

This letter responds to your request for information on the
propexr disposal metheds for hydraulic fluid filters used in
aircrafts.

You ask whether hydraulic fluid filters are regulated in the
same manner as used oil filters destined for disposal. Non-terne
plated used o0il filters from light duty vehicles and destined for
disposal, are exempt from identification as a hazardous waste
under regulations promulgated on May 20, 1992 (40 CFR
261.4(b) (15)). Light duty vehicles include automobiles,
passenger vans, and light duty trucks (e.g., small pickup
trucks). EPA decided to categorically exempt non-terne plated
used oil filters destined for disposal from being identified as a
hazardous waste based upon available toxicity characteristic '
data. However, EPA did not receive hydraullc fluid filter data
to make a determination on hydraulic fluid filters in aircrafts.

,Therefore, hydraulic fluid filters are not included in the used

oil filter exemption at 40 CFR 261.4(b) (15). However, a
hazardous waste determination can be made for the hydraulic fluld
filters (40 CFR 262.11). If the hydraulic fluid filters are
determined not to be hazardous and cannot be recycled under Part
279, the hydraulic fluid filters must be disposed in accordance

with the requirements of 40 CFR Parts 257 and 258. See section
279.81(b).

As stated in your letter, hydraulic fluid is regulated as
used oil. Materials containing or otherwise contaminated with
used oil (e.g., hydraulic fluid filters), from which the used oil
has been properly drained or removed to the extent possible are
not considered used oil under the Part 279 used oil management
standards. = There is one exception to this provision; hydraulic
fluid filters from which used ¢il has been removed continue to be
regulated as used oil if they are to be burned for energy
recovery, regardless of the degree of removal (see page 26425 of




the May 3, 1993 Final rule). Otherwise, once the used oil- has
been removed, the hydraulic fluid filters are no longer subject
to the used oil regulations, but may be regulated as hazardous
waste if they are listed or exhibit a characteristic of hazardous
waste. Used oil that has been removed from the hydraulic fluiad
filters continues to be regulated as used oil and must be managed
according to the Part 279 used oil management standards.

If you have any further questions regarding this matter,
please contact Bryan Groce of my staff at (202) 260-~9550.

Sincerely, . o
Mickdel H. Shapiro, Director
Office of Solid Waste '
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SCRAP METAL REMOVED FROM SPENT ALKALINE
BATTERIES THAT ARE RECYCLED

10/20/86

Morford

Straus

Stoel, Rives, Boley, Praser, and Wyse

zinc bar, nickel and cadmium plate, and steel scrap from
batteries are scrap metal; mixtures of scrap metal and
non-scrap metal (lead oxide sludge) removed from spent
lead-acid battery are hazardous waste, not serap metal; -
scrap metal exempt when recycled whether characteristic
or not; metal that contains only an oily film stiil scrap
metal (SEE ALSO: 261.4(2)(13) exclusion for processed
scrap metal}: ' '

261 Subpart A

261.1(c); 261.6(2)(3)

NA

Batteries, Hazardous Waste, Hazardous Waste Recycling.
2

11184
NA

10/20/86 - 4
9441.1986(79)
NA

NA

Contact the RCRA, Superfund & EPCRA Hotline at (800)
424-9346 '




Faxback 11184
9441.1986(79)

October 20, 1986

Mr. J. Mark Morford |
Stoel, Rives, Boley, Fraser, and Wyse
900 S. W. Fifth Avenue

Suite 2300

Portland, Oregon 97204-1268

Dear Mr. Morford:

This is in response to your letters of August 14 and

September 26, 1986, regarding the regulatory status of the
materials--namely, zinc bar, nickel plate, cadmium plate, and
steel scrap that are removed from spent alkaline batteries. In
particular, you request confirmation that the materials removed
from these batteries are scrap metal, and that they are exempt
from the hazardous waste regulations. As we discussed, scrap
metal (as defined in 0261.1(c)(6))1/ is currently exempt from the
Federal hazardous waste regulations whether or not the scrap
metal exhibits one or more of the hazardous waste
characteristics. See 40 CFR 0261.6(a)(3)(iv). In looking at the
samples you sent me, I agree with you that these materials are
scrap metal, and if recycled, would be exempt from regulation
under the Federal hazardous waste rules.2/

I must make you aware, however, that if these materials

(i.e., zinc bar, nickel plate, cadmium plate, steel scrap) when
removed from the battery are mixed with non-scrap metal type
material, the mixture would not be considered a scrap metal, and
would be subject to regulation if the mixture itself exhibits one
or more of the hazardous waste characteristics. (This would not

be the case if the scarp metal only contained as oily film.)

1/ "Scarp metal" is bits and pieces of metal parts (e.g., bars,
turnings, rods, sheets, wire) or metal pieces that may be



combined together with bolts or soldering (e.g., radiators,
scrap automobiles, railroad box cars) wluch when wormn or
superfluous can be recycled). .- . - :

2/ Asyou are aware, the State of Oregon's hazardous waste
regulations may be more stringent than the Federal program.
Therefore, you need to check with the State regarding the
regulation of these materials. |

-

For example, when spend lead-acid batteries are cracked to
recover the lead, the material removed from the battery is a
mixture of scrap plate and a lead oxide sludge type material.

The mixture, we have determined, is not scrap metal; in addition, "

we have also determined that this mixture is hazardous since it
exhibits one or more of the hazardous waste characteristics.
Therefore, the lead material recovered from Spent lead-acid
batteries is subject to the hazardous waste rules. If, however,
the material removed from spent alkaline batteries is just "scrap
metal," this material (if recycled) would be exempt from the
Federal hazardous waste rule.

Please feel free to give me a call if you have any further
queshons, my telephone number is (202) 475 8551.

Sincerely,

Matt Straus, Chief
- Waste Identification Branch

cc: Jan Whitworth (Oregon DBC)
Ken Feigner (EPA Region X)

N,
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TORPEDO PROPULSION UNITS SHIPPED FOR

RECYCLING, REGULATION OF
02/25/86
Volz

 Williams

McKenna, Conner and Cuneo

metal torpedo components which must be decontaminated
before reuse not exempt under 261.2(e); components are
scrap metal, exempt when reclaimed; sump defined as tank
can be wastewater treatment unit (WWTU); hazardous
waste (HW) surface impoundments not WWTUs; if storing
HW prior to neutralization and not part of WWTU or other
exempt unit, sump subject to 262.34 or Parts 264/Part 265
260 Subpart B; 261 Subpart A; 262 Subpart C; 264
Subpart A; 265 Subpart A; 270 Subpart A

260.10; 261.1(c); 261.2(e); 261.6(a)(3); 262.34;
264.1(g)(6); 265.1(c)(10); 270.1(c)(2)

NA

Generators, Hazardous Waste, Hazardous Waste
Recycling, Permits and Permitting, Land Disposal Units, -
Large Quantity Generators (LQG), Military Munitions,
Petitions, Surface Impoundments, Tanks, Treatment,
TSDFs :

3

11134
NA

02/25/86 - 1
9441.1986(14)
NA

NA

Contact the RCRA, Superfund & EPCRA Hotline at (800)
424-9346
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Faxback 11134
9441.1986(14)

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

- FEB 25 1986

Mr. Christian Volz Esq.
McKenna, Conner, and Cuneo
1575 Eye Street

Washington, D.C. 20460

Dear Mr. Volz

This in response to your letter dated January 9, 1986, in

which you request an interpretation of the hazardous waste rules |
regarding the regulatory status of the Torpedo Propulsion Units
that are shipped for recycling to the San Tan facility of the

Garrett Pneumatic Systems Division (GPSD). As we understand
the process, GPSD designs, manufactures, and supplies to the
Honeywell Underseas Division the afterbody of the MK 50 Torpedo.
Contained in the afterbody of the torpedo is a chemical energy
propulsion system (referred to as the "boiler") that generates

the thermal energy used to propel the torpedo. (Heat for the
process is caused by a chemical reaction between two reactive
compounds -- lithium and sulphur hexafluoride.)

' After a torpedo has been run and tested, it is disassembled

and the boiler (as well as other components) is shipped back
to GPSD's San Tan facility for reuse. Before the boiler can be
reused, however, it must be cleaned to remove any unreacted
chemicals and the residues left by those chemicals that did
react. This cleaning operation appears to be carried out in
two steps: |

0 The boiler is first flushed with a mixture of water and |

- ethylene glycol this mixture reacts with any unreacted

lithium metal to form lithium hydroxide in an aqueous



solution. These rinsewaters may be corrosive when it
leaves the boiler. The rinsewater is collected in a

sump, from which it is then pumped into a 10,000 gallon
holding tank. As the rinsewater is pumped out of the
sump, sulfuric acid is added in line through an educator
and mixed to neutralize the excess alkalinity in the
rinsewater as well as convert the lithium hydroxide in
the rinsewater to lithium sulfide; at this point, the
rinsewater no longer is corrosive nor does it exhibit

any other hazardous waste characteristics. The lithium
sulfide settles out in the holding tank. After a sufficient
- amount has settled out, the material will be filtered and

-2-

sent to a refinery of lithium ore for use in its process.
You indicate that the lithium sulfide does not exhibit
any of the hazardous waste characteristics.

(1 any remaining lithium salts (i.e., products of the reaction
when the torpedo is run) are then removed with a high-velocity
water jet. The lithium salts are collected and placed

in drums for eventual return to a refiner of lithium ore.

You also indicated that the lithium salts also do not

exhibit any of the hazardous waste characteristics.

Based on this recycling process, you believe that the used boilers
(and the used torpedoes and afterbodies of which the boilers are
apart) are not subject to the hazardous waste regulations, either
at the Federal or State level.

As you are aware, on January 4, 1985, EPA promulgated its

final rules dealing with the question of which materials are

solid and hazardous wastes when they are recycled. Among other
things, these rules state materials that are directly used/

reused are not solid wastes. See 40 CFR 261.2(e). Although

the boilers are shipped to the San Tan facility to be reused,

the boilers must be regenerated before they can be reused .

(i.e., they must be decontaminated before being reused). Since




A

these boilers would be defined as scrap metal, these boilers

would be defined as solid and hazardous wastes when reclaimed.1 /
See 40 CFR 261.2 (c)(3). However, hazardous scrap metal

that is recycled is currently exempt from regulation. See 40

CFR 261.6(a)(3)(iv). Therefore, the transportation and storage

- of the boilers prior to the processing is exempt from the hazardous

waste regulations.2/ |

With regard to the cleaning operation, these activities

generate materials that also need to be evaluated with regard to -
their regulatory status. The lithium salts that are removed -

from the boiler with the high-velocity water jet would not be
subject to Subtitle C control since these salts are not hazardous:
The other rinsate (i.e., ethylene glycol/ water mixture), however,

is hazardous (or may be hazardous) when first generated and may
be subject to the hazardous waste rules.

In particular, this rinsing solution is placed in a sump

prior to neutralization. While we agree with you that the

neutralization of this rinsewater is exempt from regulation and

1/ This assumes, of course, that the boilers exhibit one or more
of the hazardous waste characteristics.

2/ This interpretation represents the regulatory status of these
boilers under the Federal regulations and not necessarily
under State law. However, since the San Tan facility is on
Indian lands, the federal regulations would apply in this case.

3.

the handling of this material after neutralization is also exempt
from regulation (since the rinsewater is no longer hazardous),

~ the regulatory status of the rinsewater in the sump is still

at issue. More specifically, in November, 1980, FPA exempted
from regulation those wastewaters that are stored/ treated in |
tanks; however, this exemption only applies if the tanks are
part of the wastewater treatment system that are subject to
regulation under either Section 402 or Section 307(b) of the



Clean Water Act (CWA). Therefore, if the sump (which I assume
would be defined as.a tank) is part of a wastewater treatment
system that is subject to regulation under the CWA, the storage
of the hazardous rinsewater would be exempt from regulation.

- If however, the sump is not part of a wastewater treatment
system that is subject to regulation under the CWA, the sump

holding the hazardous rinsewater would be subject to the appropriate

- standards (i.e., the sump would be subject to 40 CFR 262.34 or

40 CFR Parts 264 and 265). It should be noted that if the sump

is not a tank, but rather a surface impoundment, the sump would
be subject to regulation no matter whether this unit is part of

a wastewater treatment facility that is subject to regulation: :
under the CWA. See 40 CFR Parts 260.10 (definition of wastewater
treatment unit and tank) and 264.1(g)(6) for specific regulatory
language. .

I hope this letter adequately responds to your request.
Please feel free to contact Mr. Matthew A. Straus, of my staff,

 if you have any other questions; Mr. Straus can be reached at
(202) 475-5551.

Sincerely yours,
- Marcia Williams

Director
Office of Solid Waste

I/.a-xl-w\
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Organization of Recipient: U.S. Navy

Description: oxygen breathing apparatus (OBA) used by firefighters
could qualify as exempt scrap metal when recycled; no
need to determine if recycled scrap metal is hazardous
waste (HW); emptying steel OBA canister could be exempt
scrap steel recycling process if canisters are to be recycled
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9441.1994(10)

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460 '
Office of Solid Waste and Emergency Response

May 9, 1994

Mr: Scott Mauro

Navy Facilities Engineering
Service Center Code 423

560 Center Drive ,
Port Hueneme, CA 93043-4328

Dear Mr. Mauro:

Thank you for your letter of January 18, 1994, requesting .
information about regulatory requirements for on-site treatment of
Oxygen Breathing Apparatus (OBA) canisters. Please note that this
reply only concerns the federal hazardous waste regulations under
the Resource Conservation and Recovery Act (RCRA). The state in
which the unit is being operated may have additional requirements.
Also, we are not providing information with respect to air or water '
requirements under other environmental statutes; we can only

*  discuss hazardous waste regulations.

As 1 understand the process you are researching, used OBA
canisters are inserted into an OBA rinsing unit, where they are
punctured to remove the oxygen candle and to allow wash water to
enter the canister. The canisters are flooded with wash water

which, when spent, is pumped into a holding tank for treatment. The
canisters are then rinsed and the rinsewater is reused. The rinsed
cans are to be recycled as scrap metal, and the water treated in a
large holding tank and discharged into the sewer.

Both the hazardous wastes which may be contained in the used
OBA canisters and the water resulting from washing and rinsing
activities may be subject to RCRA regulation. I will discuss the
regulatory status of the used OBA canisters and the water resulting
from cleaning the canisters separately.

OBA Canisters

Based on the information accompanying your letter, both the

spent OBA canisters and/or component parts are likely to exhibit at
least one characteristic of a hazardous waste, (e.g.

D001-ignitability) as defined in 40 CFR 261 Subpart C. Comphance
with the hazardous waste generator standards found at 40 CFR Part
262 is necessary for persons, who, by site, generate more than 100
kilograms of hazardous waste per calendar month.

(enerators may accumulate wastes on-site without a permit for
90 days or less before shipping the waste off-site to interim




status or permitted hazardous waste management or recycling
facilities, as long as they comply with the applicable requirements
of 40 CFR Section 262.34. These requirements stipulate that the
waste must be held in containers or tanks, and that the interim
status requirements for containers and tanks be met (Section 265, -
Subparts I and ), as well as certain other requirements as

outlined 1n 262.34.

In your case, the process of emptying the canisters could be
considered part of a recycling process (i.e., scrap steel

recycling). Recycling activities are exempt from RCRA regulation
under 40 CFR 261.6{(c) (except as specified in 40 CFR 261.6(d)).
Also, if the canisters are to be recycled, the canisters themselves

would be exempt from RCRA regulation under 40 CFR 261.6(2)(3)(iv).

A determination of ignitability or any other charactetistic would

not be relevant if you are recycling the steel canister, If all of

the materials generated by this process are being discarded

(including the cans), then the process is not recycling, and may
require a RCRA permit. Any liquids or contained gases removed from
OBA canisters (or otherwise generated during the recycling process)
may be subject to regulation as hazardous wastes if they are listed

in Subpart D of 40 CFR Part 261 or if they exhibit any

characteristics of hazardous waste as described in Subpart C of 40
CFR Part 261, -

To dispose of a canister as non-hazardous waste (rather than

recycle it), 2 generator would have to determine that the can is
empty under 40 CFR 261.7 {or that the product it contained was not
hazardous), and that the can itself is not hazardous. If a canister

is to be disposed, and either contains hazardous waste or is a
hazardous waste, it must be managed under all applicable
regulations. In addition, the process of puncturing and rinsing the
canisters could no longer be considered exempt recycling, and might
require a RCRA permit (as described above). :

Other Wastes from Processing the Canisters

Any wastes generated by the recycling process (e.g., sludges,
wastewater, unwanted parts/pieces) ‘would need o be evaluated
separately to determine whether they are hazardous under RCRA. If
hazardous, the requirements of 40 CFR part 262 apply with respect
to these new wastes (e.g., storage in tanks or containers, and
90-day accumulation limits, etc.).

In the case where this newly-generated waste is a wastewater,

EPA exempts tanks from permitting requiremerits under the wastewater
{reatment unit exemption in 264.1(g)(6) and 270.1(c}2)(v). The
definition of "wastewater treatment unit" consists of three parts
enumerated at 40 CFR Section 260.10. First, the unit must meet the
definition of "tank" or "tank system" also found in Section 260.10.
Second, the tank must be receiving, treating, or storing hazardous
wastewater. Finally, the facility must be subject to Sections

307(b) or 402 of the Clean Water Act; this inchides wastewater
treatment units at facilities that (1) discharge treated wastewater
effluent into surface waters or into a Publicly-owned Treatment
Works (POTW) sewer system, or (2) produce no treated wastewater
effluent as a direct result of such requirements..

¥
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Please be aware that this letter addresses only the federal
hazardous waste regulations. Authorized State agencies implement

. the RCRA program in their states (although some parts of the
program may be implemented by the U.S. EPA Regions), and that state

regulations may be more stringent than the federal regulations. You
should contact the appropriate state environmental agency or U.S.
EPA Regional Office to determine how the regulations of that
particular state will apply to your activities.

If you have questions about this letter, please contact Ann
Codrington of my office at (202)260-8551.

Sincerely,

David Bussard, Director
Characterization and Assessment Division

Attachment

Department of the Navy :

Naval Facilities Engineering Service Center
500 Center Drive

Port Hueneme, CA 93043-4328

January 18, 1994
Mr. Michacl Shapiro

. 08-300 USEPA. :

Director of the Office of Solid Waste
401 M Street S.W. .
Washington, D.C. 20460

Dear Mr. Shapiro,

I am writing this letter to request that the EPA evaluate and
provide the Naval Facilities Engineering Service Center (NFESC)
with all regulatory requirements that apply concerning the
introduction of a hazardous waste treatment technology. The
proposed technology will reduce the amount of hazardous waste
associated with Oxygen Breathing Apparatus (OBA) canister usage.
The OBA canisters is used by fire fighters and is designed to
generate oxygen via a chemical reaction. NFESC is currently
developing a technology for treating spent and partially spent OBA
canisters at the Naval Station in Norfolk, Virginia, and Mayport,
Florida. The feasibility of impléementing this technelogy hinges on
the regulations and permitting that will be required.

Enclosed is a report summarizing the proposed technology for the
on-site treatment process and a copy of the OBA canister MSDS. In
addition, I have enclosed a copy of the Certificate of Analysis
showing the constituents present in the triple rinse of the OBA
canister. . - : .

Currently, there is no other technology or source reduction
measures available for used OBA canisters. Development and




implementation of a non-hazardous breathing apparatus is over five

years away. As an interim measure, NFESC offers a technology for
reducing the hazardous waste associated with OBA canisters.

The Department of the Navy is evaluating this proposal in order to
reduce our hazardous waste volume. Our primary concerns are safety,
compliance with all local, state and federal regulations, and
protection of the environment. I would greatly appreciate your
assistance to review the literature and comment on the regulatory
requirements, if any, that would be required to implement this

. technology. _

I you have any additional questions or require further
information, please contact Mr. Scott Mauro at (805) 982-4889,
Please address your response to:

Scott Mauro

NFESC Code 423

560 Center Drive

Port Hueneme, CA 93043-4328

Thank you for you assistance.
Sincerely,
Gary S. Gasperino

Division Head, Pollution Prevention Division
By direction of the Commanding Officer
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GENERATED IN THE BELTING AND BUFFING OF
BRASS CASTINGS

09/14/93
Yazdanpanah

‘Petruska

Price Pfister Inc. _

scrap metal that fails toxicity characteristic for lead is
excluded from RCRA Subtitle C regulation when recycled;
determination of whether brass particles from -
belting/buffing of brass castings are scrap metal is made by
state or Regional office (SEE ALSO: 261.4(a)(13) .
exclusion for processed scrap metal)
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261.1(c)(6); 261.6(a)(3)

NA
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Recycling, Toxicity Characteristic
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9441.1993(15)

United States Environiﬁéntﬁl" ProtectlonAgency :
Washington, D.C. 20460 _
Office of Solid Waste and Emergency Response

September 14, 1993

Iraj Yazdanpanah
Environmental Manager

Price Pfister Inc.,

13500 Paxton Street

P.O.Box 4518 .
Pacoima, California 91333-4518

Dear Mr. Yazdanpanah,

This letter is written in response to your August 27, 1993

letter to Mitch Kidwell requesting a regulatory determination
regarding brass particles generated in the belting and buffing of
brass castings. _ _

Your assessment of the Federal regulations under the Resource
Conservation and Recovery Act (RCRA) is correct. A scrap metal
exhibiting a characteristic of toxicity (e.g., lead) is subject to '
regulation as a hazardous waste. However, if the scrap metal is to
be reclaimed it is a exempt from RCRA regulation.

As to whether the waste stream containing the brass particles
generated at your company's Mexicali, Mexico facility meets the
definition of scrap metal, EPA Headquarters is unable to make such
a determination. Such determinations are case-spécific and are more
appropriately made by the EPA Regional office (or State regulatory
agency). o

Therefore, I am forwarding your letter to Mr. Jeffrey

Zelikson, Director of the Hazardous Waste Management Division in
the EPA Region 9 office. You may write to Lim at US EPA Region 9,
75 Hawthorne Street, San Francisco, California 94105. Also, I
encourage you to contact the appropriate State regulatory agency.

Sincerely, _

Michael J. Petruska

Chief

Regulatory Development Branch
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CLARIFICATION OF BY-PRODUCT-VERSUS SCRAP
METAL

03/01/90

NA

NA

NA

when reclaimed, unused off-specification printed circuit
boards are commercial chemical products, used circuit
boards are spent materials, and circuit board trimmings are

byproducts (SEE ALSO: 261.4(a)(14) exclusion for

shredded circuit boards); significant metal content (50%).
criterion for scrap metal (SUPERSEDED See RPCH# -
8/26/92-03)

261 Subpart A

261.1(c)6); 261. 2(0)(3) 261.6(a)(3)

NA _

Hazardous Waste, Hazardous Waste Rccycling
] _

13356
530-SW-90-090C
03/01/90 - 3
9441,1990(09a)
PB92-131 143
NA

Contact the RCRA Superfund & EPCRA Hotline at (800)
424 9346
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9441.1990(09a)

RCRA /Superfund/OUST Hotline Monthly Repoi‘t Question
March 1990 |
1. Clarification of By-Product Versus Scrap Metal

A manufacturer of computer circuit boards sends unused
off-specification printed circuit boards and board -
trimmings from the production process off-site for
reclamation. The printed circuit boards are made of
alternating layers of thin copper and fiberglass plates
coated with tin lead; containing approximately 30%
copper, 68% fiberglass, and 2% tin lead. How are the
unused boards classified under 40 CFR 261.2, and are the
trimmings by-products or scrap metal? Would these
materials be solid wastes under RCRA?

The unused circuit boards are secondary materials. Under 40 CFR
261.2, the Agency designates those secondary materials which are
RCRA Subtitle C solid wastes when recycled. According to Section
261.2(c)(3), unused off-specification commercial chemical products
listed in 40 CFR 26133 are not considered solid wastes when sent
for reclamation. Although the Agency does not directly address non
listed commercial chemical products in the regulations, their

status would be the same as those that are listed (see 50 FR 14219,
April 11, 1985). The unused circuit boards are considered to be
non-listed commercial chemical products, and thus, are not solid
wastes when reclaimed. If, however, the circuit boards had been
used and were no longer fit for use, they would be considered spent
materials and defined as solid wastes when reclaimed.

The trimmings are inherently unfit for end use and will be
reclaimed. In the January 4, 1985 Federal Register (50 FR 625), the
Agency defines by-products as materials "that are not produced
intentionally or separately, and that are unfit for end use without
substantial processing." The printed circuit board trimmings meet



the definition of characteristic by-product rather than scrap

- metal, and are not solid wastes when reclaimed under Section
261.2(c)(3). Although the trimmings are physically similar to scrap
metal, to meet the definition of scrap metal, the material must

have significant metal content, i.e., greater than 50% metal. In

fact, examples given in the Preamble concerning scrap metal were
virtually 100% metal. Materials defined as scrap metal under
Section 261.1 are solid wastes when reclaimed, and, if hazardous,
are presently exempt under Section 261.6(a)(3)(iv) from Subtitle C.
regulation. The Agency has deferred hazardous scrap metal from
regulation until appropriate mformatlon on types of scrap metal
and industry management practices is made available for study
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10/07/93

REGULATORY STATUS OF USED RESIDENTIAL
AND COMMERCIAL/INDUSTRIAL AERQOSOL CANS
Crawford

Denit

Steel Recycling Institute

EPA is unable to determine if aerosol cans exhibit
characteristic of reactivity (D003); emptying steel aerosol

“can by puncturing and draining may be exempt as step in

recycling can as scrap metal; steel aerosol can qualifies as
scrap metal if it does not contain significant liquids (i.e., is
fully drained) and is therefore exempt from regulation '
when sent for recycling; aerosol cans may be rendered
empty in accordance with 261.7; liquid or gas removed
from can is hazardous waste if listed or characteristic; no
need to determine if steel aerosol can is empty once it
qualifies as scrap metal (i.e., once it no longer contains
significant liquids) that is destined for recycling; aerosol
cans generated by households qualify for household
hazardous waste exclusion; exclusion attaches at point of
generation and continues to apply throughout waste
management cycle '

261 Subpart A; 261 Subpart C

261.1{c)(6); 261.4(b)(1); 261.6(a)(3); 261.6(c); 261.7;
261.23

NA : ' '
Characteristic Wastes, Containers, Hazardous Waste,

Hazardous Waste Recycling, Reactive Wastes, Storage,

Exclusions (RCRA), Household Hazardous Waste
3 ) .

11782

NA

10/07/93 - 5
9442.1993(02)
NA

NA

Contact the RCRA, Superfund & EPCRA Hotline at (800)
424-9346 '
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9442.1993(02)

United States Environmental Protection Agency
Washington, D.C. 20460
Office of Solid Waste and Emergency Response

October 7, 1993

Mr. Gregory L. Crawford

Vice President, Recycling Operations
Steel Recycling Institute

Foster Plaza X

680 Anderson Drive

Pittsburgh, Pennsylvania 15220

Dear Mr. Crawford:

Over the past several years we have received numerous

questions concerning the regulatory status of used aerosol cans

under the Resource Conservation and Recovery Act (RCRA) hazardous
waste regulations. I understand that confusion about these issues '
may be hindering your efforts to increase steel acrosol can \
recycling in this country. As environmentally protective recycling

is an important part of the Agency's waste management goals, I hope
that this letter will help to answer some of these questions.

RESIDENTIAL AEROSOL CANS

First, I would like io emphasize that under the federal RCRA
regulations, household waste (including aerosol cans) is excluded

from the definition of hazardous waste (40 CFR 261.4(b)(1)). Thus,
any aerosol cans generated by households are not regulated as
hazardous waste. Because this exclusion attaches at the point of
generation (1.e., the household) and combines to apply throughout

the waste management cycle, housechold aerosol cans collected in
municipal recycling programs and subsequently managed in recycling -
programs continue to be excluded from the hazardous waste -
management regulations.

The data you submitted (see footnote 1) appear to confirm that

the majority of used residential aerosol cans contain very little
residual product or propellant. Along with your experience working
with many of the 600 or more communities currently recycling these
cans, the data suggest that aerosol cans can be effectively

recycled. The Agency does recommend that communities running
residential steel recycling programs educate their participants to
recycle only empty sieel aerosol cans. Participants could also be
educated to: 1) purchase only the amount of consumer products that
they need to minimize the quantities of unused products, 2) give
unused products to someone else who can use them, 3) take unused or
partially full containers to a household hazardous waste collection
program if available, or 4) dispose of the partially full

containers as directed on the label.




- COMMERCIAL/INDUSTRIAL AEROSOL CANS -

I understand that you are also interested in facilitating the )
recycling of aerosol cans generated by commercial or industrial
‘generators. The remainder of this letter discusses only these
non-household waste items,

We have been asked whether aerosol cans exhibit the

characteristic of reactivity. At this time, the Agency is not able

to determine whether various types of cans that may have contained
a wide range of products are reactive. However, a steel aerosol can
that does not contain a significant amount of liquid would clearly
meet the definition of scrap metal (40 CFR 261.1(c)(6)), and thus
would be exempt from RCRA regulation under 40 CFR 261 .6(a)(3)(iv)
- ifit were to be recycled. Therefore, a determination of reactivity

or any other characteristic would not be relevant. Aerosol cans

that have been punctured so that most of any liquid remaining in
the can may flow from the can (e.g., at either end of the can), and
drained (e.g., with punctules end down), would not contain
significant liquids.

It should be noted that since the process of emptying the

aerosol cans is part of a recycling process (i.e., scrap steel
recycling), this activity would be exempt from RCRA regulation
under 40 CFR 261.6(c) (except as specified in 40 CFR 261.6(d)). The
Agency recommends that these activities be conducted in a safe and
environmentally protective manner and that care be taken to
properly manage any contents removed from the container (both
liquids and gases). Any liquids or contained gases removed from
aerosol cans may be subject to regulation as hazardous wastes if
they are listed in Subpart D of 40 CFR Part 261 or if they exhibit
any characteristics of hazardous waste as described in Subpart C of
40 CFR Part 261. :

We have also been asked to determine whether used aerosol cans
would meet the definition of "empty" under 40 CFR 261.7. Again, if
the steel cans are being recycled, it is not necessary to determine
whether they are "empty" under the criteria listed in 40 CFR 261.7.
As long as an aerosol can being recycled does not contain
significant liquids, the can is exempt as scrap metal. However, in
order to dispose of a can as non-hazardous waste (rather than
recycle it), a generator would have to determine that the can is
empty under 40 CFR 261.7 (or that the prodict it contained was not
hazardous), and that the can itself is not hazardous. If a can is

to be disposed of, and either contains or is hazardous waste, it

must be managed under all applicable regulations.

PieaSe be aware that this letter addresses only-the federal
hazardous waste regulations. Authorized State agencies implement
the RCRA program in their states (although some parts of the

program may be implemented by the U.S. EPA Regions), and that state

regulations may be more stringent than the federal regulations.
Anyone managing aerosol cans should contact the appropriate state
environmental agency or U.S. EPA Regional Office to determine how
the regulations of that particular state will apply to their

activities. ' ' '



I hope this information is useful in your efforts to increase
steel recycling. Thank you for the assistance that you and the
Steel Recycling Institute have provided my staff in researching
these issues. If you have any further questions, please call-
Chatloite Mooney of my staff at (202) 260-8551. o

Sincerely,

Jeffrey D. Denit
Acting Director
Office of Solid Waste

cc: Waste Management Division Directors,
U.S. EPA Regions 1 -X '

1 Texas Steel Acrosol Can Recycling Program, Final Report;
Steel Can Recycling Institute (now Steel Recycling
Institute), December 7, 1992. o
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REGULATORY STATUS OF SPENT SOLDER BATHS,
ALSO XNOWN AS "'POT DUMPS™ -

09/24/93
Hoffman
Petruska
Technical Advisory Services

pot dumps (spent solder baths) generally meet the
definition of scrap metal and are not subject to regulation
when reclaimed (SEE ALSO: 261. 4(a)(13) exclusion for-
processed scrap metal)

261 Subpart A
261.1(c)6)

NA

Hazardous Waste, Hazardous Waste Recycling

.1'

13628

NA

09/24/93 - 1
9441.1993(18)
NA

NA

Contact the RCRA. Sunerfund & EPCRA Hotline at (300)
424-9346 .




FAXBACK 13628
9441.1993(18) el
REGULATORY STATUS OF SPENT SOLDER BATHS, ALSO KNOWN AS "POT DUMPS”

United States Environmental Protection Agency
Washington, D.C. 20460 ,
Office of Solid Waste and Emergency Response

September 24,1993

Mr. Eli Hoffman

Technical Advisory Services

358 Rolling Rock Road

- Mountainside, New Jersey 07092-2120

Dear Mr. Hoffman: |

This lefter is written in response to your letters of March

13, 1992; January 16, 1992, and October 7, 1991. EPA regrets the
delay in responding to your inquiries. The Agency has recently
completed review of materials submitted by the Lead Industries
Association Inc. (LIA) on spent solder baths also known as "pot
dumps”. As you know, EPA has previously provided guidance on the
status of skimmings, sometimes called "solder dross" and the
enclosed letter provides guidance on pot dumnps.

Based on the information we reviewed, EPA has determined that
pot dumps generally meet the definition of scrap metal (40 CFR
261.1(c)(6)) and therefore are not currently subject to regulation
when reclaimed (see enclosed letter from Jeffery D. Denit to
- Jeffrey T. Miller, dated September 20, 1993). I hope this
information is helpful. If you have any additional questions
regarding this matter, please contact Paul Borst of my staff at
(202) 260-8551. _ -

Sincerely,
Michael J. Petruska, Chief
Regulatory Development Branch

Enclosure

N

. ﬂIl..}_.?\



Ia

%EP‘A uumsm
s

B e

- i.0%
Welcoms Topies Search  TestSearch  Advonced Search  How To

Record Detail

Full Document:
Title:

Date:

To:

From:

Organization of Recipient:
Description:

Part(s) & Subpart(s):

Section(s):

Statutory Citation(s):

Topic(s):

Approximate Number of Hardcopy
Pages:

Fax-On-Demand Code:

EPA Document Number:

RPC Number:

" RPPC Number (if applicable):

NTIS Number (if applicable):

OSWER Directive Number (:f
applicable):

Ordering & Availability:

EXEMPTION FOR SCRAP METAL DESTINED FOR
RECYCLING APPLIES AT POINT OF GENERATION
06/01/98

NA

NA

NA

scrap metal destined for reclamation is exempt from
Subtitle C regulation at the point of generation; the facility
must ensure that the materials will be reclaimed to prevent
subjecting the scrap metal to hazardous waste I'CglllatIOIlS
261 Subpart A

261.4(a)(13); 261.6(a)(3)

NA

Hazardous Waste Recycling

1

14277

530-R-98-005f
06/01/98 - 5

NA
SUB-9224-98-006

NA

Contact the RCRA, Sumerfund & EPCRA Hotline at (800)
424-9346




EPA530-R-98-005f |
| SUB-9224-98-006

3. Exemption for Scrap Metal Destmed for Récycling Aﬁplies at Point of
Generation : ' _ . _

RCRA exempts from hazardous waste regulation scrap metal which is being
recycled (40 CFR Section 261.6(a)(3)(ii)). In addition, RCRA excludes
from the definition of solid waste, and thus the definition of hazardous
waste, processed and certain other scrap metal being recycled (Section
261.4(a)(13)). A facility generates a scrap metal, which is not excluded
under Section 261.4(a)(13), which exhibits the toxicity characteristic

for lead (D008). The facility intends to send the scrap metal to a
reclamation facility. Must the facility handle this scrap metal as a

hazardous waste, including compliance with manifesting provisions, until
the material is actually placed in the reclamation unit?

The facility would not need to manage as hazardous waste scrap metal

destined for reclamation which is not otherwise excluded under Section

261.4(a)(13) before placement in the reclamation unit, and would not

need to manifest shipments of the material off site. Scrap metal that

is intended to be reclaimed is exempt from Subtitle C regulation at the

point of generation. However, the mere intent to reclaim the material

i8 not adequate for it to remain exempt. If the material is not o
reclaimed (e.g., if it is speculatively accumulated per Section k (
261.1(c)(8)), the exemption does not apply and the material remains

subject to all applicable hazardous waste regulations from the point of

generation. Only if the facility ensures that the material will be

reclaimed will the hazardous waste regulations not apply.

Faxback 14277

L



(1

SEPAEEES,.,

4

dr

Full®

Welcome Topics Search  TextSsarch  Advanced Search How To

Record Detail

Full Document:

Title:

DPate:

To:

From:

Organization of Recipient:
Description:

Pari(s) & Subpart(s):
Section(s):

Statutory Citation(s):
Topic(s): .
Approximate Number of Hardcopy
Pages:

Fax-On-Demand Code:

EPA Document Number:
RPC Number:

RPPC Number (if applicable):
NTIS Number (if applicable):

OSWER Directive Number (if
applicable):
Ordering & Availability:

o _
REGULATORY STATUS OF USED CUTTING OILS
AND USED OIL COATED STEEL TURNINGS
GENERATED DURING MACHINING OPERATIONS
11/17/93 '
Snyder
Weddle
NA '
cutting oils, including those removed from steel turnings,
may be regulated as used oil; steel turnings would be
regulated as used oil as material containing or otherwise
contaminated with used oil, if used oil is visibly dripping;
after oil removal, steel turnings are not used oil; steel
turnings may meet the definition of scrap metal

261 Subpart A; 279 Subpart A; 279 Subpart B

261.6(a)(3); 261.6(a)(4); 279.1; 279.10(c)
NA

Hazardous Waste, Hazardous Waste Recycling, Used Oil -
5 _

13639

NA

11/17/93 - 1
9592.1993(09)
NA

NA

Contact the RCRA, Superfund & EPCRA Hotline at (800)
424-9346




" FAXBACK 13639
9592.1993(09)

REGULATORY STATUS OF USED CUTTING OILS AND USED OIL COATED STEEL
TURNINGS
GENERATED DURING MACHINING

United States Environmental Protection Agency
Washington, D.C. 20460 |
Office of Solid Waste and Emergency Response

November 17, 1993

M., Patrick M. Snyder, P.E, ,
Environmental Engineer and Attorney
407 Cortland Savings Bank Bidg.

1 North Main Street

Cortland, New York 13045

Dear Mr. Snyder:

Thank you for your letter of September 29, 1993, to Ms. Rajani

Joglakar requesting clarification of whether used cutting oils and

used oil coated steel turnings generated during machining _
operations are regulated by the Environmental Protection Agency as
hazardous waste under the Resource Conservation Recovery Act (RCRA)
or the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA). Generally, these materials are not

- regulated as hazardous waste by EPA. The remainder of this letter
explains in more detail how these materials are regulated.

Used oil is regulated by EPA under the 40 CFR Part 279

standards for the management of recycled used oil (September 10,
1992 57 FR 41586-41626). However, the Federal used oil regulations
will not become effective in New York until the State adopts them

as State law. New York is currently in the process of adopting
standards equivalent to EPA's used oil standards. In the meantime,
the New York State Department of Environmental Conservation (DEC)
regulates the management of used oil under recently issued State
standards. You should contact Michelle Ching at t518) 485-8988 or
Bill Mirabile (518) 457-8829 for information on the New York State
used oil regulations.

Under the Federal used oil management standards, the cutting

oils generated by the machine shop refetred to in your letter would
be regulated as used oil. This would include cutting oils removed
from the steel turnings. The machine shop would be considered a
used oil generator subject to regulation under the used oil
generator standards (40 CFR 279.20). I have enclosed a copy of the
used oil regulations for your information.

Regarding regulation of the used oil coated steel turnings,

under 40 CFR 279.10(c) of the used oil standards, materials -
containing or otherwise contaminated with used oil would be
regulated as used oil until the used oil is removed from the
material. In technical amendments and corrections to the used oil

T




rule, published on May 3, 1993, EPA clarified that "materials
containing or otherwise contaminated with used oil, from which the
used oil has been properly drained or removed to the extent
possible such that no visible signs of free-flowing oil remain in

- or on the material are not considered used oil unless they are to

be burned for energy recovery” (58 FR 26420). Therefore, the stecl
turnings referred to in your letter would be regulated as used oil

if they were visibly dripping with used oil but not if all the oil

had been drained off, - :

If the steel turnings are not regulated as used oil, it is

possible that they may still be regulated as hazardous wastes under

the RCRA hazardous waste regulations. Steel turnings are considered
"scrap metal” and are exempt from regulations if recycled. If

disposed of, the generator has to determine if the turnings exhibit

any characteristics of hazardous waste (e.g. toxicity). If so, they

must be managed as a hazardous waste. New York is authorized by EPA
to implement the RCRA hazardous waste program. You should contact
the Division of Hazardous Substance Regulation of the New York
State Department of Environmental Conservation (DEC) at (518)
485-8988 to determine how the State hazardous waste regulations may
apply. You may also contact the RCRA hotline at (800) 424-9346 to
learn more about how the federal waste regulations may apply.

Please note, however, that authorized states generally implement

the RCRA hazardous waste regulations and State regulations may be
more stringent than the Federal regulations.

If you have any further questions about the Federal used oil
management standards, you can call Eydie Pines of my staff at (202)
260-3509. o

e
(

Sincerely,

Bruce R. Weddle
Acting Director
Office of Solid Waste

Enclosure
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REGULATORY STATUS OF SPENT
PHOTOCONDUCTOR DRUMS FROM
PHOTOCOPYING MACHINES

11/10/92 o

Burke

Lowrance

Rode and Qualey _

generator is responsible for determining regulatory status
of spent photoconductor drums removed from
photocopying machines; spent photoconductor drums -
taken from photocopying machines meet the definitions of
spent material and scrap metal; spent drums that are
recycled qualify for scrap metal recycling exclusion; only
wastes that qualify as hazardous are subject to Part 262
export regulations

261 Subpart A; 262 Subpart A; 262 Subpart E
261.1(c)(1); 261.1(c)(6); 261.6(a)3); 261.6(c)(1); 262.11;
262.50

NA

, Expotts, Generators, Hazardous Waste, Hazardous Waste
Recycling, Identification of Hazardous Waste, Large
Quantity Generators (LQG)

2.

11710

NA

11/10/92 - 1
9441.1992(39)
NA

NA

Contact the RCRA, Superfund & EPCRA Hotline at (800)
424-9346 | |




Faxback 11710
9441.1992(39)

United States Environmental Protection Agency
Washington, D.C. 20460
Office of Solid Waste and Emergency Response

November 10, 1992

R. Brian Burke

Rode & Qualey

295 Madison Avenue

New York, New York 10017

Dear Mr, Burke:

Thank you for your letter of June 8, 1992 in which you

requested EPA's opinion on the regulatory status of spent photo-

- conductor drums from photocopying machines. I apologize for the
delay in our response. For ease of explanation, I will separate
your questions into two categories, First, I will address the
regulatory status of the drums, then I will address their export
status.

The spent drums meet the definition of spent material, and are
therefore solid waste. They may also be characteristic hazardous
waste due to the presence of cadmium [the characteristic regulatory
level for cadmium is 1.0 mg/l (40 CFR 261.24)]. In your letter you
describe the drums as cadmium sulfide-coated aluminum pipes. Based
on your description, the drums would also meet the federal
definition of scrap metal at 40 CFR 261.1(c)(6) [" ... bits and
picces of metal parts, (e.g., bars, turnings, rods, sheets, wire)

or metal pieces that may be combined together with bolts or
soldering (e.g., radiators, scrap automobiles, railroad box cars),
which when worn or superfluous can be recycled."] Secondary
materials that meet the definition of scrap metal are excluded from
RCRA regulation if they are recycled [40 CFR 261.6(a)(3)(iv)]. If
the drums are managed as you have described, then they would
qualify for the exemption from the definition of solid waste. As
you know, it is the generator’s responsibility to make these
determinations.

The export regulations at 40 CFR Part 262 are triggered by the
federal program; in other words, only wastes considered hazardous
under the federal program are subject to the export regulations,
However, other state regulations may apply to wastes considered
hazardous by a particular state while they are in that state. You
should contact each state in which you conduct your operations for
more information regarding applicable state regulations.

If you have further questions on the domestic RCRA regulatory
- Status of spent photo-conductor drums, please call Ross Elliott of
' my staff at (202) 260-8551. If you have questions regarding the
RCRBA export regulations, you may call Angela Cracchiolo at the same
number,



Sincerely, .
Sylvia K. Lowrance, Director
Office of Solid Waste
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Faxback 11862

9441.1994(21)

United States Environmental Protection Agency
Washington, D.C. 20460
Office of Solid Waste and Emergency Response

August 5, 1994
Mr. Brian J. Donovan

The Law Offices of Jones & Donovan
19782 MacArthur Boulevard

Irvine, CA 92715

Dear Mr. Donovan:

Thank you for your letter of November 8, 1993, 10 Ann
Hardison. Ms. Hardison referred the Jetter to my office for
response.

Your letter posed several quest:lons regarding 1 the Department

of Transportation's Maritime Administration's sale of obsolete
vessels from the National Defense Reserve Fleet, the scrapping of
these vessels, and the applicability of Resource Conservation and
Recovery Act (RCRA) regulations to these vessels. Spemﬁcahty,
you called into question the Maritime Administration's -
interpretation that at the time of sale, neither the vesselsnor
the on-board operating materials would be considered wastes. You .
also inquired about the Maritime Administration's position that
although the sale is conditioned upon scrapping of the vessel, RCRA
hazardous waste export regulations would not apply to the Maritime
Administration if the vessels were to leave the country.

Although we believe it is more appropriate to determine the
applicability of RCRA regulations to the National Defense Reserve
Fleet vessels and the operating supplies on board the vessels on a
case-by-case basis in the context of specific facts, as opposed to

as a class, there are some general statements that can be made
about these situations.

First, we will address your question concerning the Maritime
Administration's interpretation that at the time of sale, neither

the vessels themselves nor the on-board operating materials would
be considered wastes. In most cases, the vessel itself, the
materials which are necessary for the operation of the vessel, and
the materials which are part of the vessel's structure, continue to
serve a useful purpose while the vessel remains intact (i.e., they
allow the vessel to continue to function as a ship). Therefore,
these materials are not "discarded” at the time of sale, and are

not solid wastes. It is also our understanding (see enclosed letter
from Linda C. Somerville of the Maritime Administration to Damel
P. Cotter of Southwest Recycling, Inc.) that:

MARAD regularly conducts environmental audits of its




reserve fleets 1o ensure Luai the sites, and the vessels
moored at those sites, are in full compliance with
environmental law. As a result of these audits, over the
last several years MARAD has spent considerable amounts
of time and money to clear the vessels of any hazardous
wastes and excess materials from the vessels, leaving on
board only those items which are necessary for the
operation of the vessel or which are part of the vessel's
structure (emphasis added).

(In fact, pursuant to section 106(a) of the Federal Facilities
Compliance Act, hazardous waste generated on a public vessel may
not be stored on the vessel for longer than 90 days after the

vessel is placed in reserve or is otherwise no longer in service,
without a RCRA storage permit.) No materials considered solid
wastes and hazardous wastes under RCRA should be on board the’
vessel at the time of sale. Afier the sale, because it is possible

for additional solid and hazardous wastes to be generated aboard
the ship (e.g., wastes from degreasing, paint stripping,
disassembly or dismantling, etc.), the purchaser would be
responsible for determining the applicability of RCRA regulations
to these materials, including waste identification.

Second, we address your question about the applicability of

RCRA hazardous waste export regulations to the vessels. The export
occurs after the Maritime Administration has sold the vessel to the
purchaser. Therefore, prior to or at the time of sale, it would be
premature for the Marttime Administration to classify all the
vessels as wastes and to comply with RCRA export regulations. We
understand that under the rules of the ship sales program, these
vessels can be scrapped either domestically or in approved foreign
countries. It is our understanding that individual purchasers make
the arrangements for transportation and scrapping of individual
vessels, and the Maritime Administration is involved in the
selection of a foreign scrapyard only to ensure that the scrapyard

is in an approved foreign country. Again, purchasers will need to
determine on an individual basis if, and at which point, RCRA
regulations, including hazardous waste export regulations, as well
as other environmental regulations, are applicable. :

Third, your letter described a possible scenario in which SRI
purchases a vessel and "reduces the vessel to scrap,” and

subsequently exports "hazardous or regulated substances.” Although

. the circumstances in which the dismantling of any particular vessel
will be situation specific, in general, the removal of materials
intended for discard from, for example, the vessel's structure

would be the point at which the material is "generated" as a waste.
Therefore, the removal and subsequent management of these materials
would be subject to RCRA, including export requirements, if these
materials "as generated"” meet the definition of hazardous waste.

Much of the material removed from the ship is likely to be

scrap metal, As you are probably aware, scrap metal being recycled
is exempt from RCRA regulations (40 CFR 261.6(a)(3)(ii1)). Scrap-
metal, as defined at 261.1(c)(6), "is bits and pieces of metal

parts (e.g., bars, turnings, rods, sheets, wire) or metal pieces -

that may be combined together with botlts or soldering (e.g.,



radiators, scrap automobiles, railroad box cars), which when worn
or superfluous can be recycled.” As stated in preambular language
to this regulation: "Materials not covered by this term include

. residues generated from smelting and refining operations (i.e.,

drosses, slags, and studges), liquid wastes containing metals

(i.e., spent acids, spent caustics, or other liquid wastes with

metal in solution, liquid metal wastes (i.e., liquid mercury), or
metal-containing wastes with a significant liquid component, such
as spent batteries (50 FR 624, January 4, 1985)."

Although your letter did not ask specifically about

regulations concerning PCBs, I have enclosed for your information
previous correspondence from EPA regarding the applicability of
Toxic Substances Control Act PCB regulations to Maritime
Administration ships. As stated in the April 2, 1993, letter, the
export for disposal of PCBs at 50 ppm or greater is prohibited
under TSCA.

Please note that under section 3006 of RCRA, individual

states can be authorized to administer and enforce their own
hazardous waste programs in lieu of the federal program, In
addition, section 3009 of RCRA allows states to promulgate
regulatory requirements that are more stringent than the federal
program. Therefore, you should contact the appropriate state
environmental agency for applicable laws and regulations that may
exist.

In addition, foreign countries receiving the vessels or
materials from on board the vessels may have in place laws or

- regulations which may ban or otherwise restrict the import into

their couniry of the vessels or materials from on board the
vessels, in order to implement the Basel Convention on the Control

of Transboundary Movements of Hazardous Wastes and Their Disposal.

We understand that at least one country holds the view that vessels
imported into their country for scrapping are hazardous wastes
subject to the Basel Convention,

If you have any further questions, please call me or Angela
Cracchiolo of my staff at (202) 260-4779. Thank you for your
interest in the safe management of hazardous waste.
Sincerely,

Michael Shapiro,
Office of Solid Waste

Enclosures
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REGULATORY STATUS OF PRINTED CIRCUIT
BOARDS
08/26/92
Directors, Regions 1-10
Lowrance
EPA
unprocessed, spent printed circuit boards qualify for scrap
metal exclusion as generated; residuals from processing of
spent circuit boards (e.g., shredded pieces, sweeps, ash,
fluff, or baghouse dust) may not qualify as scrap metal, but
instead may be spent materials, by-products, or sludges
(SEE ALSO: 261.4(a)(14) exclusion for shredded circuit
boards); residual waste generated during scrap metal
recycling of printed circuit boards may no longer qualify
for scrap metal exemption, but if it contains significant
amounts of precious metals, the waste may be eligible for
reduced recycling regulations of Part 266, Subpart F (SEE
ALSQ: 261.4(a)(13) exclusion for processed scrap metal}
261 Subpart A
261.1(c); 261.4(a)(14); 261.6(a)(3)
NA

, Exclusions (RCRA), Hazardous Waste, Hazardous Waste
Recyclmg
3

11689

NA
08/26/92-3
9441.1992(27)
NA

NA

Contact the RCRA, Superfund & EPCRA Hotline at (800)
424-9346
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9441.1992(27)

United States Environmental Protection Agency
‘Washington, D.C. 20460
Office of Solid Waste and Emergency Response

August 26, 1992
SUBJECT: Regulatory Status of Printed Circuit Boards

FROM: Sylvia K. Lowrance, Director
Office of Solid Waste

TO: Waste Management Division Directors,
Regions I-X

Printed electronic circuit boards are major components of

personal computers in widespread use in the U.S. today. As updated
computer equipment becomes available, the older (but still usable)
equipment is often placed into surplus, or is reclaimed/reused. The
oid equipment may be disassembled and the usable parts salvaged.
Parts may also be scrapped and processed for metal values due to
their obsolescence, even though they are still usable.

After the printed circuit boards themselves are disassembled,
recovering usable components, the boards are often shredded or
otherwise processed, and/or burned as part of the reclamation
process. Later, base metals (lead, copper) or precious metals
(e.g., gold, silver, or platinum) can be reclaimed through
additional processing.

. The International Precious Metals Institute (IPMI) has written

to EPA and requested a determination under RCRA Subtitle C for the
status of used printed circuit boards. The regulatory status of

‘unused circuit boards (considered commercial chemical products) and

by-product wastes from circuit board production are not affected by
this memorandum. The Agency is planning to study the area of used
printed circuit boards in more depth; however, our interim :
interpretation is discussed below.

The EPA believes that based upon the way in which used printed
circuit boards are originally generated, these materials most

clearly meet the definition of spent materials ( 261.1(c)(1)).
However, we have further examined whether these boards can also be
classified as scrap metal under 261.1(c)(6). Scrap metal is .

defined based in large part on the physical appearance of a

secondary material, dependent on the presence of metal, and

includes secondary materials that would otherwise be spent

materials or by-products.

As a matter of policy, the Agency has decided that




unprocessed, spent (i.e., used) printed circuit boards are subject

to regulation as scrap metal for the purposes of 261.6(a)(3)(iv),

and are therefore exempt from RCRA Subtitle C regulation when
recycled. The Agency has made this determination fargely because 1)
metals can be recovered from the pieces of metal parts that are an
integral part of these circuit boards, and 2) unprocessed circuit
boards are in a physical state similar to the type of recycled
materials the Agency intended to be exempted by providing examples
in the scrap metal definition (e.g., "metal parts . . . which when

worn or superfluous can be recycled”). The physical state of the
unprocessed spent circuit boards limits the dispersion of metal
constituents during the handling and transport of the spent printed
circuit boards similar to the materials defined as scrap metal in

the regulatory language. (Note that this determination is limited

to spent circuit boards and does not apply to other spent

materials.) ' ‘_

After the boards are processed (including shredding, grinding,

burning or smelting), the resulting material (e.g., shredded

pieces, sweeps/ash, fluff, or baghouse dust) may no longer be

similar to the materials that meet the definition of a scrap metal.

The Agency believes that certain materials generated from the

processing of spent printed circuit boards may be in a physical

state which is inherently different from the more "traditional”

scrap metal materials, the latter of which includes bars, turnings,

rods, sheets, wire, bolts, etc. Spent circuit board processing,

particularly those reclamation steps that do not involve simple

physical processing, may generate materials in a form which allows e

the dispersion of hazardous constituents during subsequent . Nt
“handling. Therefore, some of these materials may not meet the

definition of, nor the intent of, the scrap metal definition

{analogous to the fluff generated by the shredding of scrap

automobiles). Thus, at this point, the processed material may no

longer be exempt from regulation as scrap metal, and could be

subject to regulation as a spent material (e.g., shredded boards

derived from spent circuit boards), a by-product (e.g., :

sweeps/ash), or a sludge (¢.g., baghouse dust),

The processor must determine whether the processed material is

a solid waste, and if so, whether it exhibits a characteristic of

a hazardous waste, and manage the material accordingly (assuming
the material no longer meets the definition of scrap metal), If the
generatot/processor determines that a material meets the regulatory
definition of solid waste but believes the processed (i.e.,

partially reclaimed) material should be classified as a product
rather than a solid waste, an application can be made to the
Regional Administrator or authorized State regulatory agency for a
case-by-case variance under section 260.30(c) of RCRA. In addition,
if the processed material is a hazardous waste that contaings
economically significant amounts of recoverable precious metals-
then the materials would be subject to reduced regulations under
Part 266, Subpart F, -

This determination is limited to circuit boards. For further
information about this interpretation, please contact Allen Maples
or Ross Elliott of the Regulatory Development Branch at (202) 260-
8551.
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REGULATION OF NICKEL/CADMIUM BATTERIES
AS SCRAP METAL WHEN RECLAIMED

05/01/90

NA -

NA

NA

used nickel/cadmium battery (batteries) is a spent material;
once separated out, metal plates may be exempt scrap
metal if recycled; if removed metal plates are mixed with

non-scrap metal, plates lose scrap metal designation (SEE
ALSO: Part 273)

261 Subpart A

261. I(c) 261.6(a)(3)

NA _

Batterles, Hazardous Waste, Hazardous Waste Recycling

13376
530-SW-90-090E
05/01/90 - 4
9441.1990(13d)
PB92-131 168
NA

Contact the RCRA, Superfund & EPCRA Hotline at (800)
424-9346
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Faxback 13376
9441.1990(13d)

- RCRA/Superfund/ OUST Hotline Monthly Report Question

MAY 1990

4. Regulation of Nickel/ Cadmium Batteries as Scrap Metal
when Recycled

A facility owner/ operator is interested in recycling
nickel/cadmium batteries. The batteries are not being
returned to the battery manufacturer per 40 CFR Section
261.6(a)(3)(ii) for regeneration. The owner/operator is
going to recover the metal content from the
nickel/cadmium plates. He believes then, that the plates
should be regulated as scrap metal per 40 CFR Section
261.6(a)(3)(iv). If recycled, are these spent
nickel/cadmium plates scrap metal?

The batteries themselves are spent materials and must be managed as
such until the individual components (plates) can be separated out.
The scrap metal portions would be regulated (i.e., exempted) as
scrap metal while the rest of the battery would continue to be a
spent material. This issue was addressed in an EPA letter dated
October 20, 1986 to J. Mark Morford from Matt Straus. In this

letter, the Agency discusses the regulatory status of certain
materials--namely zinc bar, nickel plate, cadmium plate, and steel
scrap that are removed from spent alkaline batteries. Specifically,
the memo reads, "In particular, you request confirmation that the
materials removed from these batteries are scrap metal, and that
they are exempt from the hazardous waste regulations. As we
discussed, scrap metal is currently exempt from the Federal
hazardous waste regulations whether or not the scrap metal exhibits
one or more of the hazardous waste characteristics ....I agree with
you that these materials are scrap metal, and if recycled, would be
exempt from regulation under the Federal hazardous waste rules.”

Therefore, if recycled, the spent nickel/cadmium plates would be




considered scrap metal. But, as the letter points out, if the

nickel plate or cadmium plate was mixed with non-scrap metal
material after removal from the battery, the mixture would not be
considered scrap metal. In this case, the mixture would be subject
to regulation if the mixture itself exhibits one or more of the:
characteristics of a hazardous waste.

T,
SN
. L
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APPLICATION OF THE SCRAP METAL EXEMPTION
TO LEAD FOIL USED IN DENTAL X-RAY -
PACKAGES

04/29/93

Truitt

f.owrance

Piper and Marbury

lead foil from dental x-ray packages qualifies for the scrap
metal exemption when recycled

261 Subpart A

261.6(a)(3)

NA _ _
Hazardous Waste, Hazardous Waste Recycling
2

11742

NA
04/29/93 - 5
9441. 1993(05)
NA

NA

Contact the RCRA, Superfund & EPCRA Hothne at (800)
424-9346
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9441.1993(05)

United States Environmental Protection Agency
Washington, D.C. 20460 _
Office of Solid Waste and Emergency Response

April 29, 1993

Mr. Wm. Roger Truitt

Piper and Marbury

Charles Center South

36 South Charles Street
Baltimore, Maryland 21201-3010

Dear Mr. Truitt:

Thank you for your February 25, 1993, letter written on behalf

of Eastman Kodak Company (Kodak) and United Parcel Service, Ing.
(UPS). In your letter, you asked whether or not the scrap metal
exemption found at 40 CFR 261.6(a)(3)(iv) would apply to lead foil
used in dental x-ray packages once the foil was removed by dentist
office personnel and accumulated under a proposed national
recycling program, '

The lead foil you describe is likely to exhibit the Toxicity .

- Characteristic for lead found in 40 CFR 261.24. Based on your
description, the lead foil contained in the dental x-ray package
meets the federal definition of scrap metal in 40 CFR 261.1(c)(6)
[". . . bits and pieces of metal parts, (e.g., bars, turnings,

rods, sheets, wire)]. Secondary materials that meet the definition
of scrap metal as defined in 40 CFR 261.1(c)(6) are excluded from

RCRA SBubtitle C regulation if they are recycled [40 CFR 261.6
@)(3)iv)}-

Please note that under Section 3006 of RCRA (42 U.S.C. Section
6926), individual States can be authorized to administer and

enforce their own hazardous waste programs in lieu of the federal
program. When a State is not authorized to administer its own
program, the appropriate EPA Region administers the program and is
the appropriate contact for any case-specific determinations.

Please also note that under Section 3009 of RCRA (42 U.S.C. Section
6926) States retain authority to promulgate regulatory requirements
that are more stringent than federal regulatory requirements.

If you have further questions, please contact me, or Ross
Elliott of my staff (202) 260-8551. Thank you for your interest in
hazardous waste recycling.

Sincerely,
Sylvia K. Lowrance, Director
Office of Solid Waste

oo,
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APPLICABILITY OF PERMITTING TO SPENT
LEAD-ACID BATTERY RECYCLING

11/28/88

Norman

Cochran

Industrial Safety and Health Consultants, Inc.

- pieces of lead metal from batteries can be scrap metal;

exemption no longer applies if metal pieces are mixed with
other wastes that are regulated; wastes derived from spent
materials are spent materials; some lead-acid battery
components are not solid wastes when reclaimed; _
regulatory status of reclaimed battery components; EPA
analysis of regulatory status of 16 materials from spent
lead-acid battery recycling, including battery acid, plastic
chips, metal battery pieces, and lead sulfates; spent -
lead-acid battery components used to produce fertilizer are
used in a manner constituting disposal; fertilizer produced
for general public's use that meets land disposal restrictions
(LDR) treatment standards is no longer subject to
regulation (SEE ALSO: Part 273}

261 Subpart A; 266 Subpart C; 266 Subpart G :
261.1(c); 261.2(c)(1); 261.2(c)(3); 261.3(c)(2); 261.6(a)(2);
261.6(a)(3); 266.20; 266.80

NA

Batteries, Disposal, Hazardous Waste, Hazardous Waste
Recycling, Land Disposal Restrictions, Treatment
9

11383

NA-
11/28/88 - 1
NA

NA

NA

Contact the RCRA, Superfund & EPCRA Hotline at (800)
424-9346
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460 o
OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE
NOVEMBER 28, 1988 _

Mr. Lee Norman

Industrial Safety and Health Consultants, Inc.
201 North Central Avenue

Humboldt, TN 38343

Dear Mr. Norman:

This is in response to your letter dated July 28, 1988, in which you requested that the
U.S. Environmental Protection Agency evaluate a new method/process for recycling
spent lead-acid batteries. In particular, you requested a determination as to whether a
RCRA permit would be required, given the operational parameters specified in the
General Information Booklet you provided.

The Agency has completed its review of the information provided on your recycling
process for spent lead-acid batteries. Based on our analysis and the provisions discussed
herein, it appears that your process would be operated without requiring a RCRA permit.
It is important that you realize, however, that this conclusion is based on the general
information you provided, and is not sufficient, in and of itself, to make a site-specific
determination on whether you would need to obtain a RCRA permit. For each individual
facility, the appropriate Region or authorized State will have to make that determination
after evaluating the actual processes and facilities employed. This is particularly true
since State programs may be more stringent or broader-in-scope than the Federal
program.

In the following paragraphs some general information about regulations governing
recycling is provided, followed by a discussion of the wastes or products likely to be
generated from the proposed spent lead-acid battery reclamation process. The letter then
concludes with a summary of our analysis as to whether a permit would be required
based on the hypothetical design and operational information provided.

General Recycling Standards

Under the Resource Conservation and Recovery Act (RCRA), as amended, recycled
materials that are defined as solid wastes under 40 CFR 261.2 and hazardous wastes
under 40 CFR 261.3 are subject to the standards in 40 CFR 261.6. These recycled
hazardous wastes are called recyclable materials and are subject to the hazardous waste
generator, transporter, and specific facility standards in 40 CFR 261.6 (b) and (c).
Generators, transporters, and facility owners/operators must obtain EPA ID numbers.
Facilities that recycle recyclable material are only subject to the Part 264 and 265 facility
standards with respect to storage of the recyclable material prior to recycling. The actual
recycling process (i.e., recycling unit) is not regulated unless that process is analogous to
land disposal or incineration (50 FR 643, January 4, 1985).

Special Recycling Standards




Some recycling activities are subject to the special recycling standards of 40 CFR Part
266 (see Section 261.6(a)(2)). These recycling activities include using recyclable
materials in a manner constituting disposal (i.e., applying the waste to the land or
making hazardous waste derived product that is applied to the land), spent lead-acid
battery reclamation, burning hazardous waste or characteristically hazardous used oil for
energy recovery in certain boilers and furnaces, and precious metal reclamation.

Recyclable materials used in a manner constituting disposal are subject to Part 266,
Subpart C, which requires compliance with all generator and transporter requirements,

and specific facility standards for storage and reuse. Any accumulation of the recyclable |

material (i.e., hazardous waste) prior to recycling is subject to 90-day generator __
accumulation standards for containers or tanks, or facility standards for other storage
units. Commercial products used in a manner constituting disposal are not currently
regulated if the recyclable materials have undergone a chemical reaction in the course of
producing the waste derived product to make the components inseparable and if the

hazardous waste derived product meets any applicable treatment standards for hazardous

waste constituents as outlined under the land disposal restrictions of 40 CFR 268.
Although no chemical bonding occurs in producing fertilizers, they are also exempt
provided they meet the Part 268 standards as well. The products must also be produced
for the general public's use to be exempt from regulation per 40 CFR 266.20(b).

Spent lead-acid battery reclamation regulations are found in Part 266, Subpart G.

- Generators, transporters and storers are not subject to regulation under 40 CFR Parts 262
through 266 or Parts 270 or 124 or Section 3010 of RCRA per 40 CFR 266.80(a). _
However, reclaimers who store batteries prior to reclamation are subject to most facility
standards and permit requirements with regard to storage per 40 CFR 261.6(a) and 40
CFR 266.80(b). Generally, the reclamation process itself is exempt from regulation.

Proposed Reclamation Process

- Industrial Safety and Health Consultants submitted information to EPA on a proposed
lead-acid battery reclamation process. The reclamation process will produce a variety of
materials which need to be evaluated under RCRA to determine the applicability of the
hazardous waste regulations. All of the materials resulting from this reclamation facility
will be either reused/recycled on-site or sold to other users and reclaimers. The
applicability of RCRA to these materials is dependent upon how they are classified and
managed (i.e., treated, stored, recycled). If any of the materials are not reused or resold
for further use or reclamation, a treatment permit will likely be required in addition to
the analysis described below. The materials that need to be evaluated include:

(1) Spent Battery Acid
(2) Metal Battery Pieces
(3) Lead Sulfates

(4) Sulfates

(5) Lead Carbonates

(6) Plastic Chips

(7) Furnace Flue Dust
(8) Iron Furnace Slag
(9) Furnace Dross




(

(10) Molten Lead

(11) Refining Kettle Dust

(12) Refining Kettle Dross

(13) Lead Ingots :

(14) Wastewater and Wastewater Treatment Sludge
(15) Dust From Vacuum System

(16) Ammonium Sulfate and Associated Wastes

Based on the description of the reclamation process, it appears that intermediate storage
will be needed for metal battery pieces, lead oxides, emission control dust (i.e., K069),
and other materials prior to reclamation. It is likely that the 90-day accumulator
regulations of 40 CFR 262.34 apply to recycling facilities storing batteries and
intermediates. To avoid any requirement for a permit, the owner/operator must
accumulate these wastes in tanks or containers no more than 90 days after generation or
first subjection to regulation in accordance with the Part 262 generator standards. Some
waste materials, however, may not be subject to any standards. If defined as scrap metal
or as characteristically hazardous by-products or sludges, these materials are exempt
from regulation when reclaimed per 40 CFR 261.6 or are not solid wastes when
reclaimed per 40 CFR 261.2(c)(3). With regard to the wastes chemically reacted to
produce fertilizer, they must also be accumulated in tanks or containers for no more than
90 days, in accordance with Part 262 standards, to avoid any requirement for a permit.

The key to determining what regulations apply is proper classification of waste materials
and processes in accordance with the definitions in 40 CFR 260.10, 261.1 and 261.2. The
wastes or products generated from the proposed lead-acid reclamation process and the
applicable regulations are discussed below.

Spent Battery Acid

" The acid component of the spent lead-acid batteries will be collected, filtered, and

accumulated in a tank prior to further treatment and conversion to ammonium sulfate,
which will be sold commercially as a fertilizer. Since this acid is a spent corrosive
material, is possibly EP toxic, and will be reused in making a fertilizer, it is likely to be

- subject to the hazardous waste standards of 40 CFR 266, Subpart C. Part 266, Subpart C

addresses use constituting disposal and requires notification to obtain an EPA ID
number, compliance with all generator and transporter standards in 40 CFR 262 (which
includes a 90 day limit for accumulating the acid in a tank) and Part 263. =

If the 90 day accumulation is exceeded before manufacturing the fertilizer, a storage
permit would be needed under 40 CFR 264. If the acid is not accumulated prior to
fertilizer production, but instead piped directly into the treatment/recycling tank, no
generator standards would apply. Only accumulation or storage prior to recycling is
regulated, not the actual recycling process or recycling units per 40 CFR 261.6(c)(1).
Once the fertilizer is produced, it is not regulated provided it is produced for the general
public's use and meets the treatment standards under the land disposal restrictions in 40
CFR 268 for each hazardous waste constituent per 40 CFR 266.20(b) (53 FR 31212,
August 17,-1989). '




Metal Battery Pieces

The battery reclamation unit referred to as the MA-41 will clean and generate bits and
pieces of lead metal from batteries. This metal will be accumulated in containers until it
“can be used in the refining kettles to produce lead ingots. These bits and pieces of metal
would be classified as spent materials since they are derived from spent batteries which
are classified as spent materials. The bits and pieces of metal could also meet the scrap
metal definition in 40 CFR 261.1(c)(6). In the January 4, 1985 Federal Register (50 FR
624), EPA stated that all scrap metal should be classified the same for regulatory -
purposes rather than classify some metal as spent materials and some as by-products.
Thus, the scrap metal classification should take precedence and its storage prior to
reclamation would be exempt under 40 CFR 261 :6(a)(3)(iv). If, however, these metal
battery pieces are mixed with other wastes that are regulated, the exemption would no

longer apply.
Lead Sulfates

The MA-41 reclamation process will generate lead sulfates from the spent batteries. The

lead sulfates will be desulfurized and chemically converted to lead carbonate which is
dewatered, pelletized, accumulated in a silo, and charged to the smelting furnace to
produce molten lead. The lead sulfates are derived from spent materials (i.e., batteries)
and therefore are themselves classified as spent matertals which, if they area _
characteristic hazardous waste, are subject to the generator and transporter requirements
of Section 261.6(b), including 3010 notification. Thus, the lead sulfates may be
accumulated for 90 days in a tank or container in accordance with Section 762.34.
Accumulation for greater than 90 days will trigger the requirement for a storage permit
per Section 261.6(c)(1).

Sulfates

Sulfates are produced from the desulfurization of lead sulfates and are classified as spent
materials since they are derived from spent materials, These sulfates will be added to the
battery acid tank(s) to produce ammonium sulfate, which will be sold as fertilizer. If
these sulfates are characteristically hazardous, they are recyclable materials used in a
manner constituting disposal and should be treated as previously described for battery
acid. :

Lead Carbonates

Lead carbonates will be produced as a result of chemical treatment of lead sulfates as
mentioned above. These materials are derived from spent materials and so they are
classified as spent materials. If hazardous by characteristic, the lead carbonates should be
treated as previously described for lead sulfates. '

Plastic Chips

The plastic battery casings are spent materials since they are derived from spent
batteries. They will be ground and washed in the MA-41 battery reclamation process. If
the plastic pieces exhibit a hazardous characteristic, they should be treated as previously
described for lead sulfates. S

{
Y
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Furnace Flue Dust

The lead dust captured by the air pollution control equipment for the smelting furnace is
classified as the listed waste K069, emission control dust/sludge from secondary lead
smelting. It will be accumulated in a silo prior to reclamation in the smelting furnace or
soldto another reclaimer. Provided the silo meets the definition of "tank" or "container”,
its accumulation is subject to 40 CFR 262.34 generator accumulation standards. Once
the K069 is reintroduced into the furnace, it would no longer be viewed as a solid or
hazardous waste because it is considered indigenous to the secondary smelting process
and contains no toxic constituents not already present in the normal feed material to the
secondary lead smelter (53 FR 31198, August 17, 1988). Notwithstanding, the facility
will be considered a generator of K069, and subject to applicable regulations under 40
CFR 261.6(b). If secondary smelting does not occur quickly, so that K069 accumulates
for greater than 90 days, the facility will be subject to applicable requirements of Sectmn
261.6(c).

Since K069 is not a solid waste when it is reintroduced into the smelting furnace, any .
smelting waste (e.g. furnace dross, iron slag) would not be classified as K069 through
the "derived-from rule" (id). Such wastes would only be hazardous if they exhibit a
characteristic. Even if characteristic, no regulation applies to their accumulation or
storage prior to reclamation, because characteristic by-products are not solid wastes
when reclaimed per 40 CFR 261.2(¢)(3). If these wastes are not reclaimed, they would be
subject to all relevant generator, transporter, storage, treatment and/or disposal standards.

Iron Furnace Slag and Furnace Dross

The smelting furnace produces a slag (i.e., by-product) and a lead dross by-product
which will be either reused or reclaimed in the furnace or sold to a reclaimer. As
discussed above, smelting wastes would not be classified as K069, but may be hazardous
by charactenstxc Even if characteristic, the slag or dross would not be regulated because
characteristic by-products that are reclaimed are not solid wastes per 40 CFR
261.2(c)(3), provided they are not speculatively accumulated.

Molten Lead

The molten lead produced from smelting in the furnace is further refined in the refining
kettles. The lead would be classified as a reclaimed product. Reclaimed metals that only
have to be refined to be usable are considered products, not solid wastes (50 FR 634
January 4, 1985). Thus no RCRA regulation applies.

Refining Kettle Dust

The dust captured by the air pollution control equipment associated with the refining
kettles would be classified as a sludge per 40 CFR 260.10. If it is collected in the same
pollution control equipment as K069, it would be classified as K069 per the mixture rule
(40 CFR 261.3(b)(2)). If the kettle dust is segregated from K069, it would be hazardous
only if characteristic (e.g. EP toxic for lead). The dust will be stored in a silo prior to
charging to the smelting furnace for lead reclamation. Characteristic sludges being
reclaimed are not defined as solid wastes under 40 CFR 261.2(¢)(3) and are not



regulated, unless they are speculatively accumulated. If the dust is comingled with the

K069 wastes, however, it is subject to generator standards (i.e., may only be Lo
accumulated for 90 days prior to reclamation without a permit). If the 90 day limit is A
exceeded, a storage permit would be needed.. - =~ - . - . S

Refining Kettle Dross E

The refining ketties will produce a lead dross or by-product which will either be reused -
in the smelting furnace or sold to another reclaimer. Since the dross is not derived from
K069 and doesn't meet a listing, it would be hazardous only if it exhibits a characteristic.
- Characteristic by-products are not solid wastes and are not regulated when reclaimed per
- 40 CFR 261.2(c)(3), unless speculatively accumulated. : o

Lead Ingots

The products of the refining kettles will be lead ih_gots which will be sold. The -ingofs are.
reclaimed products which are not regulated per 40 CFR 261.3(c)(2)(i). _

Wastewater and Wastewater Treatment Sludge

Wastewater from the MA-41 battery component separation and rinsing process may be
characteristically hazardous. The wastewater will be filtered and reused along with fresh
make-up water. Wastewater treatment units as defined in 40 CFR 260.10, are not

regulated per 40 CFR 264.1(g)(6) and 265.1(c)(10). If hazardous, any sludge removed

from filtration may be subject to generator, transporter, storage, treatment and/or .
disposal standards. However, if the wastewater treatment sludge exhibits a characteristic é/
and is reclaimed for metals, it is not regulated because characteristic sludges are not ’
solid wastes when reclaimed (see 40 CFR 261.2(c)(3)).

" Dust from Vacuum System

Metal containing dust in the work areas of the facility will be collected by a central
vacuum system and air pollution control devices. This dust is a sludge which will be
reclaimed in the furnace. If the system collects K069 dust from the lead smelter, the dust
would be classified as K069 by virtue of the "mixture rule” under 40 CFR 261 3(b)(2).
If, however, this dust is kept segregated from the K069, it would only be hazardous if it
exhibits a characteristic. In the latter case, it would not be a solid waste if reclaimed
under 40 CFR 261.2(c)(3). '

Ammonium Sulfate and Associated Wastes

The battery acid and sulfates from desulfurization of lead sulfates will be chemically
treated to produce ammonium sulfate. The ammonium sulfate will be sold commercially
as a fertilizer. The ammonium sulfate is a hazardous waste-derived product used in a

- manner constituting disposal. However, waste-derived commercial fertilizers produced
for the general public's use are not presently regulated per 40 CFR 266.23(a) provided
they meet the conditions of section 266.20(b) (i.e., any applicable treatment standards
under 40 CFR Part 268). If any waste is produced from this fertilizer manufacturing
process, it must be evaluated to determine whether it exhibits a characteristic and, if so,
may be subject to regulation. ' : :



(\,

Summary

'Based on the information provided by Industrial Safety and Health Consultants on the

proposed lead-acid battery reclamation process and associated fertilizer manufacturing
activity, if the proposed facility can avoid storing the batteries and avoid accumulation
of waste materials in tanks or containers for more than 90 days, only the generator
standards in 40 CFR 262 and the 3010 notification might apply. For some wastes
exhibiting hazardous characteristics, such as scrap battery pieces, smelter dross and slag,
and refining kettle dust/sludge and drosses, no generator standards would apply if these
materials are reclaimed on site or even shipped off-site for beneficial reclamation. These
characteristic by-products, scrap metals, and sfudges are not solid wastes subject to
regulation when reclaimed per 40 CFR 261.2(c) (3). :

It is important to reiterate that the final determination to whether a RCRA permit is
required is both facility specific and the responsibility of either the EPA Regional Office
or the authorized State.

If you need additional information or have any questions about any of the above
information, please contact me at (202) 475-9715. '

Sincerely,

Stephan L. Cochran
' : Acting Chief, Review Section
FaxBack # 11383 .
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CLARIFICATION OF THE RECYCLED USED OIL
MANAGEMENT STANDARDS

10/07/93

Hunter

Denit

Arvin Industries, Inc.

scrap metal that meets no free-flowing oil standard 1s not
subject to used oil transporter standards; coolant recycling
and oil/water separation are not used oil processing when
they are incidental to the norinal manufacturing process
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United States Environmental Protection Agency
Washington, D.C. 20460
Otfice of Solid Waste and Emergency Response

October 7, 1993

Ms. Mary Anne Hunter
Environmental Coordinator

AVM, Gabriel, Maremont Exhaust
Arvin Industries, Inc.

1531 13th Street

Columbus, Indiana 47201

Dear Ms. Hunter:

Thank you for your letter dated November 3, 1992, requesting
clarification of the September 10, 1992, Recycled Used Oil
Management Standards. Specifically, you asked for clarification of
the used oil processing standards as they apply to coolant
recycling and oil/water separation activities and for clarification

of used oil transporter standards as they apply to transport of

metal scrap containing small quantities of oil.

Regarding the applicability of the processor standards, EPA is
aware that the term "processor,” as defined in the used oil
management standards, can be broadly construed to include a number
of basic on-site recycling activities that the Agency did not
necessarily intend to cover (e.g., coolant recycling and oil/water

separation). B

EPA intended to include as processing only those used oil

filtering and/or separation activities whose primary purpose is to
produce used oil or to make it more amenable for the production of
used oil derived products. Under this interpretation, neither the
coolant recycling or the oil/water separation activities referred

to in your letter would be considered used oil processing because,
in these cases, the filtering and separation activities are

incidental or ancillary to the normal manufacturing process, i.c.,
used oil processing is not their primary purpose. The primary
purpose of the oil/water separation activity described in your
letter, for example, would be to remove used oil from wastewater to
make the wastewater acceptable for discharge.

Although EPA believes that the current definition of
"processor” can be properly read not to encompass oil/water

~ separation or coolant recycling performed on-site at an industrial

facility, we are, nonetheless, currently considering amendments to
the used oil regulations to clarify the Agency's intent to exclude
acttvities such as these from the requirements for used oil
Processors.

You also asked for clarification regarding the applicability
of the used oil transporter requirements to metal scrap haulers.




Generally, under section 279.10(c), materials containing or

otherwise contaminated with used oil are regulated as used oil

until the used oil is removed from the matertal. However, as

clarified in the May 23, 1993, Technical Amendments and Corrections
to the Final Rule, materials containing or otherwise contaminated
with used oil, from which the used oil has been properly drained or
removed to the extent possible such that no visible signs of
free-flowing oil remain in or on the material are not considered

used oil unless they are to be burned for energy recovery (58 FR
26420). Therefore, if the scrap referred to in your letter meets

the "no free flowing oil" standard described in the May 23, 1993,
technical correction notice at 58 FR 26420, it would not be
considered used oil subject to the transporter standards. However,

the used oil removed from the metal would be covered under-the used
oil management standards.

I hope that this addresses your concerns. If you have other
questions regarding the used oil management standards, contact
Eydie Pines at (202) 260-3509.

Sincerely,

- Jeffery D. Denit
Acting Director
Office of Solid Waste
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REGULATORY STATUS OF SOLDER DRIPPINGS
GENERATED DURING RADIATOR REPAIR
OPERATIONS

04/29/93

Tighe

Lowrance

Tighe, Mclnroy and Corbett

solder drippings generated during radiator repair operations
qualify for scrap metal exclusion when recycled
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261.1(c)(6); 261.6(a)(3)

NA
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United States Environmental Protection Agency
Washington, D.C. 20460 _
Office of Solid Waste and Emergency Response

~ April 29, 1993

Mr. Kevin Tighe

Tighe, Mclnroy & Corbett
1750 Pennsylvania Avenue
Suite 1201

Washington, D.C. 20006

Dear Mr. Tighe,

Thank you for your letter dated February 10, 1993, written on

behalf of the National Automotive Radiator Service Association
(NARSA). In your letter you requested guidance concerning the
regulatory status under the Resource Conservation and Recovery Act
(RCRA)) of solder drippings generated during radiator repair
operations.

Based on the information provided in your letter, the solder
drippings you described would meet the definition of scrap metal
under 40 CFR 261.1(c)(6) [" . . . bits and pieces of metal parts

* ... which when worn or superfluous can be recycled."] Secondary

materials that meet the definition of scrap metal, while remaining
solid and hazardous wastes, are excluded from federal RCRA
regulations if they are recycled [40 CFR 261.6(2)(3)(iv))}.

We would encourage radiator repair shops to recycle their

solder drippings wherever possible, and to engage in "good
housekeeping practices” with respect to the collection and storage
of the solder drippings prior to recycling (see footnote 1). Good
housekeeping would include practices that prevent the release of
lead into the environment, such as regular floor sweepings in areas
where solder falls, adequate storage of the solder drippings

- destined for recycling, and the segregation of solder drippings

from other wastes and debris not intended for recycling. Adherence

to these practices may also provide indicia to the regulatory

agency implementing the RCRA program that the solder drippings are
in fact going to be recycled.

Finally, please note that under Section 3006 of RCRA (42

U.S.C. Section 6926) individual states can be authorized to
administer and enforce their own hazardous waste programs in lieu
of the federal program. When states are not authorized to
administer their own program, the appropriate EPA Region
administers the program and is the appropriate contact for any
case-specific determinations. Please also note that under Section
3009 of RCRA (42 U.S.C. Section 6926) states retain authority to
promulgate regulatory requirements that are more stringent than




federal regulatory requirements. Therefore, I would encourage those
persons generating and recycling solder drippings to make sure they
are familiar with any state requirements applicable to this type of
material. ‘

If you have any additional comments or questions, please feel
free to contact me directly, or call Ross Elliott of my staff at
202/260-8551. Thank you for your interest in hazardous waste
recycling. _

Sincerely,
Sylvia K. Lowrance, Director
Office of Solid Waste

1 If the solder drippings are not going to be recycled, the
scrap metal exemption does not apply.
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REGULATORY STATUS OF LEAD SHOT
03/17/97
Campbell
Hannapel
EPA
mixture of spent lead shot and gunpowder may be
ignitable; regulatory status of lead shot; discharge of
ammunition or lead shot is in the normal and expected use
pattern of the product and does not constitute hazardous
waste disposal; ammunition, rounds, expended cartridges,
and unexploded bullets that fall to the ground are not
discarded (SEE ALSO: 62 FR 6622; 2/12/97); lead shot
may be considered scrap metal, not spent material, and

exempt from regulation when recycled; exemption extends
only to the lead shot portion of the waste
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261.2; 261.6(a)(3); 261.21
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5

14070

NA
03/17/97 -1
NA

NA

NA

Contact the RCRA, Superfund & EPCRA Hotline at (800)

" 424-9346




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D C. 20460

March 17, 1997

Mr. Duncan Campbell

Environmental Protection Agency, Region V
RCRA Enforcement

77 West Jackson Boulevard

Chicago, Illinois 60604-3507

Dear Mr. Campbell:

Enclosed please find a memorandum on the regulatory status on lead shot, which
includes a general discussion on the regulatory status of lead shot as scrap metal. I hope -
that this information is sufficient to address your specific concerns as they relate to the
pile of lead shot at the Saxon Metals facility.

If you have any questions or would like to discuss this matter further, please contact me

at (703) 308- 8826
Sincerely,

Jeffery S. Hannapel
Office of Solid Waste

Enclosure

To: Duncan Canipbell, EPA Region V
From: Jeff Hannapel, EPA Office of Solid Waste
Date: March 13, 1997



Re:'chulatory Status of Lead Shot

~ Based on our conversations, it is my understanding that Saxon Metals received for ( i%

- recycling a shipment of approximately 30,000 pounds of lead shot from a commercial
indoor shooting range. Smokeless gun powder is, presumably, commingled with the lead
shot. The mixture appears to exhibit the ignitability characteristic of hazardous waste (as
evidenced by the incident in which the material ignited when Saxon Metals was
attempting to load it into the furnace with a front-end loader). You have asked our office
to provide you with guidance on the regulatory status of the lead shot portion of the '
‘mixture, specifically whether it is considered a spent material or scrap metal,

The Agency has taken the position that the discharge of ammunition or lead shot does
not constitute hazardous waste disposal because the Agency does not consider the
rounds from the weapons to be "discarded.” As you know, discard is a necessary
criterion to be met before a material can be considered a solid waste and subsequently a
hazardous waste. 40 CFR §261.2(a). The Agency's interpretation regarding discard is
based on the fact that shooting is in the normal and expected use pattern of the ,
manufactured product, i.e., the lead shot. Enclosed for your information is a September
6, 1988 letter from EPA to IDEM on this particular point. :

In the federal regulations, the term, "scrap metal,” is defined as "bits and pieces of metal
parts (e.g., bars, turnings, rods, sheets, wire) or metal pieces that may be combined

-together with bolts or soldering (e.g., radiators, scrap automobiles, railroad box cars),
which when worn or superfluous can be recycled.” 40 C.F.R. §261.1. In the Federal
Register preamble for the final regulations on the definition of solid waste, EPA -
indicated that "scrap metal is defined as products made of metal that become worn out "
(or are off-specification) and are recycled to recover their metal content, or metal pieces
that are generated from machine operations (i.e., turnings, stampings, etc.) which are
recycled to recover metal.” 50 Fed. Reg. 614, 624 (1985). The lead shot portion of the
Saxon Metals pile would be considered scrap metal pursuant to the regulatory definition
of scrap metal. ' :

EPA provided further clarification on the regulatory status of scrap metal in the Federal
Register preamble to the definition of solid waste final regulations:

[a]t proposal, scrap metal that was generated as a result of use by consumers
(copper wire scrap, for example) was defined as a spent material., (This type of
scrap is usually referred to as "obsolete scrap.") Scrap from metal processing,
on the other hand (such as turnings from machining operations) was defined
as a by-product. (It is usually called "prompt scrap.") Yet the scrap metal in
both cases is physically identical (i.e., the composition and hazard of both
by-product and spent scrap is essentially the same) and, when recycled is
recycled in the same way - by being utilized for metal recovery (generally in a

~secondary smelting operation). :
In light of the physical similarity and identical means of recycling of prompt
scrap and obsolete scrap, the Agency has determined that ali scrap metal
should be classified the same way for regulatory purposes. Rather than

- squeeze scrap metal into either the spent material or by-product category, we
have placed it in its own category. '



(" . 50 Fed. Reg. at 624. Based on these regulatory passages, the lead shot portion of the pile
would be considered scrap metal, and not a spent material. The lead shot is a product that
is made of metal that can be recycled to recover metal content. Furthermore, the lead
shot has not been "discarded" by virtue of its discharge at the shooting range, because
the discharge is within the normal and expected use pattern of the manufactured product.
Accordingly, lead shot would be considered scrap metal for regulatory purposes. Scrap
metal is a solid waste, but it is exempt from the regulatory requirements of Subtitle C
when it is recycled. 40 C.F.R. §261.6(a)(3)(ii). As part of the Phase IV land disposal
restrictions supplemental rulemaking (which was proposed January 25, 1996 an is
expected to be finalized in April 1997), processed scrap metal and two categories of
unprocessed scrap metal that is being recycled would be excluded from RCRA
jurisdiction. ' '

Please note that this discussion of the regulatory status is limited to the lead shot portion
of the pile as you requested. To the extent that the entire pile exhibits the ignitability or
reactive characteristic of hazardous waste, the mixture of materials would be considered
hazardous waste and not scrap metal. The scrap metal designation for the lead shot
would be applicable only to the extent that the lead shot could be segregated from the
other materials in the pile. ' :

I hope that this guidance on the regulatory status of lead shot recovered from shooting
ranges provides you with the clarification that you needed. If you have any questions or
-~ would like to discuss this matter further, please contact me.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
_ WASHINGTON D.C. 20460 '
SEP 6 1988

Ms. Jane Magee
Assistant Commissioner for

Solid and Hazardous Waste Management

Indiana Dept. of Environmental Management
P.O. Box 6015 '
Indianapolis, Indiana 46206-6015

Dear Jane:

This is in response to your letter on the applicability of Resource Conservation and
Recovery Act (RCRA) regulations to shooting ranges. In your letter you indicated that



the Indiana University in Bloomington has received a preliminary notice of intent to sue
under RCRA, alleging that the university shooting ranges are hazardous waste landfills,
fully subject to the requirement for an operating permit and all applicable facility
standards. o

The discharge of ball and sport ammunition at shooting ranges does not, in our opinion,
constitute hazardous waste disposal. This is because we do not consider the rounds to be
discarded, which is a necessary criterion to be met before a material can be considered a
solid waste and, subsequently, a hazardous waste (see 40 CFR 261.3(a)). Rather, the
shooting of bullets is within the normal and expected use pattern of the manufactured
product. This interpretation extends to the expended cartridges and unexploded bullets
that fall to the ground during the shooting exercise. The situation, in our mind, is
analogous to the use of pesticides whereby the expected, normal use of a pesticide may
result in some discharge to the soils. This is a discharge incident to normal product use -

and is not considered a hazardous or solid waste activity falling under the jurisdiction of
RCRA.

If you have any questions regarding our interpretation or would like to discuss the issue
further, please call Elizabeth Cotsworth (202) 382-3132 or Chet Oszman (202)
382-4499, '

Sincerely,

Sylvia K. Lowrance

o

Director _ .

Office of Solid Waste

Cec: Eﬁzabeth Cotsworth
Matt Hale, OSW
Fred Chaziania, OGc

Karl Bremer, Region 5

Chet Oszman, OSW
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- Electronic Industries Association

whole circuit boards containing minimal quantities of
mercury and batteries that are protectively packaged to
minimize dispersion of metal constituents would qualify
for the scrap metal exemption in 261.6(a)(3); shredded
circuit boards must be free of mercury switches, mercury
relays, nickel-cadmium batteries and lithium batteries to
qualify for the exclusion from the definition of solid waste
in 261.4(a)(14) :

261 Subpart A

261.4(a)(14); 261.6(a)(3)

Exclusions (RCRA), Hazardous Waste Recycling
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VIIL Changes to Definition of Sotid
Waste to Exclude Processed Scrap
Metal and Shredded Circuit Boards
From RCRA Jurisdiction

Sumimaty: As proposed on January 25,
1995 (FR 61 2338), EPA is today
amending the definition of solid waste
to exclude from RCRA jurisdiction two
types of materials: processed scrap
metal and containerized shredded
circuit boards.

A. Processed Scrap Metal
1. Summary of Proposal

The Agency proposed the exclusion of
processed scrap metal and shredded
circuit boards being recycled from the
Definition of Solid Waste in the January
25, 1986 proposed Phase IV LDR
supplemental rulemaking. Currently,
scrap metal being reclaimed is a solid
waste, but completely exempt from
RCRA Subtitle C regulations. The
proposal would have amended the
definition of solid waste to exclude -
processed scrap metal and containerized

. shredded circuit boards that are being
recycled from RCRA jurisdiction, In the
preposal, the Agency did not propose to
make changes to the current definition
of scrap metal: “bits and pieces of metal
parts (e.g., bars, turnings, rods, sheets,
wire) or metal pieces that are combined
together with bolts and soldering (e.g.,
radliators, scrap automobiles, raifroad
box cars), which when worn or
superfluous can be recycled,"

The proposal defined processed scrap
metal as "scrap metal which has been
manually or mechanically aitered.to
either separate it into distinct rnaterials
to enhance economic value or to '
improve the handling of materials,
Processed scrap metal includes but is
not limited to scrap metal which has
been bailed, shredded, shearéd, melted;
agglomerated (for fines, drosses and
related materials which are not scrap
metal prior to agglomeration} or
separated by metal type.” The Agency
believes that processed scrap metal
being recycled is distinct from other
seconcary materials defined as wastes
when recycled due to established
markets for the material’s utilization,
inherent positive economic value of the
material, the physical form of the
material, and absence of damage
incidents attributable to the material,
and is therefore sufficiently produce-like
that maintaining RCRA regulatory
Jurisdiction over this material is not
necessary. A summary of the proposed
exclusion from the definition of solid
waste for shredded circuit boards being
recycled follows the discussion of the
exclusion from the definition of solid

waste for processed scrap metal being
recycled.

2. Modifications to the Proposal

The Agency received approximately
twenty-five comments concerning the
proposed serap metal and shredded
circuit board exclusions, The comments
were generally supportive of the
exclusions. A background decument,
the major comments received, and
Agency responses on the proposed
processed scrap metal exclusion can be
found in the docket for this rulemaking.
Commenits on the shredded circuit
board exclusion can also be found in
this background document.

In response to comment on the
proposed exclusion to the definition of :
solid waste for processed scrap metal.
being recycled, the Agency has made
several modifications to the exclusion in
the final rute, First, the Agency has
expanded the exclusion to cover
unprocessed home and unprocessed
prompt scrap metal being recycled.
Home scrap is scrap metal generated by
steel mills, foundries, and refineries
such as turnings, cuttings, punchings,
and borings. Prompt scrap, also known
as industrial or new scrap metal, is
generated by the metal working/
fabrication industries and includes such
scrap metal as turnings, cuttings,
punchings, and borings, These
categories of scrap metal do not fit the
definition of processed scrap metal
found in the proposal because they
often do not require a processing step
before being sent for recycling. The
Agency evaluated unprocessed home
scrap and prompt scrap metal and found
that these categories of scrap metal are
substantially similar to processed scrap -
metal due to established markets for the
material's utilization, inherent positive
economic value of the material, the

‘physical form of the material, and
absence of damage incidents attributable
to the material. Based on this analysis,
the Agency has expanded scope of the
exclusion to include both unprocessed
home and unprocessed prompt scrap -
metal, In the final rule, the term
“excluded scrap metal”” will be used to, |
reflect this decision. Commenters also

scrap metal (scrap which is composed of
worn out metal or a metal product that
has outlived it original use, such as
automobile hulks, railroad cars,
aluminum beverage cans, steel beams
from torn down buildings, and
household appliances) using the same
factors. The Agency has not found
sufficient data to fully evaluate
unprocessed obsolete scrap metal.
Therefore, in today’s final rule the
Agency is not expanding the scope of

'definition of solid waste for obsolete

" premature and is better addressed in the
~ Definition of Solid Waste rulemaking,

the exclusion from the definition of
solid waste to include obsolete scrap
metal. Providihg an exclusion from the

scrap metal at this time would be

due to be proposed in the near future.

Second, the Agency clarifies that the
exclusion for processed scrap metal
being recycled applies to scrap metal
that has undergone a processing step (as
defined in the preamble to the proposed
rule) regardless of who does the
processing. In other words, a processing
step may be performed by the generator,
an intermediate scrap handler (e.g.
broker, scrap processor), or a scrap
recycler. Once the scrap metal has
undergone a processing step, it may
qualify for today’s exclusion.

Third, the Agency has added
chopping, crushing, flattening, cutting
and sorting, processes typically used in
the processing of scrap metal for
recycling, to the definition of pracessed
scrap metal in today’s final rule, In
today's final rule, the definition of
processing reads: “manually or
physicaily altered to either separate it
into distinct materials to enhance
economic value or to improve the
handling of materials. Additionally, to
avoid confusion, the definition of
processed scrap metal has been.
reworded to clarify the status of
agglomerated fines, drosses and other
related materials. Therefore, in today’s
final rule, the category of processed
scrap metal now includes but is not
limited to scrap metal which has been
baled, shredded, sheared, chopped,
crushed, flattened, cut, melted, or
separated by metal type (i.e., sorted),
and, fines, drosses and related materials
which have been agglomerated.” Note
that circuit boards that are shredded and
being sent for recycling are covered
under the exclusion from the definition
of solid waste for shredded circuit
boards being recycled (261.4(2)(13)) see
discussion following} and are not
covered under the definition of

LT

_excluded scrap metal.

*1\ B Shredded Circuit Boards
suggested the Agency evaluate ocbsolete

" R T — e L e e v

1. The Proposal

In the proposed rule, EPA proposed to
exclude shredded circuit boards being

‘reclaimed from the definition of solid

waste in order to facilitate their
recovery. 61 F.R. 2339, 2361, The
proposed exclusion was conditioned on
the storage of the shredded circuit
boards in containers prior to recovery
that would be adequate to prevent a
release of the boards to the
environment. This condition was
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specified as a performance standard
rather than a design standard to allow
the handler maximum flexibility in
selecting the method of containment.
Today, EPA is finalizing this exclusion
as proposed with an additional
limitation that shredded circuit boards
excluded from RCRA jurisdiction be free
of mercury switches, mercury relays,
nickel-cadmium batteries and lithium
batteries. '

2. Exclusion for Shredded Circuit
Poards Conditioned on Containenzed
Storage Prior to Recovery

EPA explained in the proposal that
shredded circuit boards merit exclusion
from RCRA regulation in order to
facilitate their recovery when they are
properly stored in containers to prevent
their release to the environment. As
presented in the proposal, the necessity
for the proposed exclusion for shredded
circuit boards is that the process of
shredding the circuit boards causes the
boards to lose the scrap metal
exemption (see 40 CFR §261.6(a) (3} (i1))
that currently applies to used whole
circuit boards. This scrap metal
exemption allows used whole circuit
boards being recycled to be shipped in
commerce without being subject to
RCRA regulation including generator
manifesting and export requirements.
The process of shredding the boards
produces small fines from the whole
board which are dispersible and do not
meet the RCRA regulatory definition of
scrap metal. The application of RCRA
regulatory provisions to shredded
boards may present serious
disincentives to their recovery. As
explained in the proposal; generator
manifesting and export requirements
may result in significant delays in
shipments of shredded boards to
recovery operations such as smelters.
Many intermediate precicus metal
reclaimers, e.g. shredders, operate on a
short cash flow and depend on prompt
payment for shipments of shredded
circuit boards in order 1o pay the
generators of the used circuit boards for
supplying them to the intermediate
reclaimers.

For the following reasons, EPA
believes that shredded circuit boards
destined for reclamation when properly
containerized and free of mercury
switches, mercury relays, nickel-
cadmium batteries and lithium batteries
are an appropriate secondary material to
be excluded from RCRA regulation. As
discussed in the proposal, shredding is
beneficial to the recovery process. -
Shredding improves the recovery of the
boards by improving handling of
shredded boards through increasing the
bulk density of the boards in the

container durihg shipment. Shredding
also improves the assaying of the
shipment for base metal and precious
metal content by homogenizing the load
thus assuring a representative sample is
taken for the assay. Shredding also
destroys proprietary information from
generators or manufaciurers of the
boards thus better assuring
confidentiality to the generator or
manufacturer when making a decision
to recycle. Some generators may be
concerned about proprietary
information contained in used whole
circult boards being transferred to
competitors once the boards are out of
the penerator's control.

Second, shredded boards have
qualities which are simnilar to primary
materials such as virgin mineral
concentrates that are processed and
refined for base metal and precious
metal values. These qualities satisfy the
criterta EPA considers when evaluating
whether a partially-reclaimed solid
waste 1s commodity-like and is not part
of the waste management problem and
thus is appropriate to exclude from
RCRA subtitle C jurisdiction through
issuance of a variance. EPA believes that
these criteria are relevant in
determining whether a general
exclusion is justified. See 40 CFR
261.30(c)& 261.31(c). These criteria are:
(1)} The degree of processing the material
has undergone and the degree of further
processing that is required, (2) the value
of the material after it has been
reclaimed, (3) the degree to which the
reclaimed material is like an analogous
raw material, (4) the extent to which an
end market for the reclaimed material is
guaranteed, (5} the extent to which a
material }s managed to minimize loss
and {6) other relevant factors (such as
the presence of cyanide or other foreign
materials).

Regarding the first criterion, shredded
circuit boards have been processed
through shredders, hammer mills and
similar devices to decrease their sizé.
Value is added to the boards, as
indicated above, because the boards are
easier to handle, assay and ship without
concerns of generator confidentiatity
that might exist if the boards were
shipped to the smelters as whole boards.
Further processing for the shredded
boards includes both smelting and
refining to extract base metals such as
copper and precious metals such as
gold, silver and platinumn group metals.
And while a substantial amount of
further processing remains, EPA
believes that shredded circuit boards
¢an be thought of as secondary
feedstocks similar to primary ore
concentrates that have undergone
heneficiation and are destined for

 price range - for shredded circuit boards

- shreddex circuit boards of $1.50 per

- Summaries 1994, reported and apparent

primary mineral processing and
refining.

Regarding the second criterion of the
value of the material after it has been
reclaimed, shredded ¢ircuit boards
generally have positive economic value
{i.e., the smelter pays the shredder for-
the assayed base and precious metal
value of the shipment). The typical

is between a negative $0.25 per Ib. and
$5 per 1b. One recycling company
reported an annual average price of

pound which is greater than the current
market price for refined copper metal.

Regarding the third criterion of how
the partiatly reclaimed material
compares to the analogous raw material,
recyclers have indicated that shredded
circuit boards typically have assays of
that average 10 percent copper, between
one-half and one-third that of primary
copper concentrates. Shredded cireuit
board copper assays reportedin
literature evaluated in completion of
this rule ranged between 1} percent and
18 percent copper. Shredded circuit
boards also frequently contain precious
metal values such as gold, silver or
platinum that enhance the economic
value of the material. Moreover, the
reparted recycling efficiency for copper,
gold, silver and platinum exceeds 90 -
percent for this type of material, ) : i

Although toxic metal content for 3
primary copper concentrates is variable i
depending on the ore body it comes
from, reported assays for circuit boards :
are comparable in lead and lower in B
arsenic content than reported primary - !
COPper concentrate assays. Although ;
shredded circuit boards are -
comparatively dispersible in
comparison to primary copper
concentrates, the conditional E
requirement for the exclusion stipulates
that the shredded circuit boards must be K
stored in containers sufficient to prevent 5
a release to the environment prior to - 3
recovery reduces any greater likelthood
of release from shredded boards in’
comparison to prirnary copper
concentrates.

The fourth criterion EPA uses to
evaluate partially-reclaimed secondary
materials is the extent to which an end
market is guaranteed for the material.
Continuous demand from primary
smelters for base metals and precious
metals from shredded circuit boards
should result from the posttive
economic value of the boards, the
relative ease of handling and assaying of
the boards and the dirminishing
quantities of primary copper ore
concerdrates. According to the Bureau
of Mines Mineral Commodity '
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consumption for copper, silver and
platinum group metals has either
remained constant or increased between
1989 and 1993. Reported consumption
of gold decreased slightly between 1989
and 1993 from 115 metric tons and 100
metric tons. Secondary gold production
decreased slightly over the same period
from 158 metric tons to 130 metric tons,
The price of gold declined over the
same period from $382 per troy ounce
to $355 per troy ounce, By 19896, the .
price of gold has increased to over $380
Per troy ounce,

The fifth criterion EPA uses to
evaluate partially-reclaimed materials is
the extent to which the material is
managed to minimize loss. The
proposed exclusion is conditioned on
the proper storage of shredded circuit
boards in containers prior to recovery.
As mentioned in the proposal, the
shredded boards are usually stored in
super sacks (sacks that are reinforced
woven resin and desipned to
accommodate bulk shipments}), gaylord
containers (also known as tri-wall boxes
composed of three layers of cardboard
with two layers of corrugation} and 55
gallon drums. Open bulk shipments of
board by rail, truck or barge are not
within the scope of this exclusion. In
addition to the storage requirement, the
economic value of the boards also
provides an tiicentive for handlers to
prevent releases to the environment, At
an average market value of $1.50 per .
pound for one recycler, the incentive to
prevent releases is substantial. The
Agency notes that containerization in
and of itself was not the only reason the
Agency concluded that shredded circuit
boards should be excluded from the
definition of solid waste. The other five
factors supported this determination as
well.

Finally, EPA considers other relevant
factors when evaluating the exclusion of
partially-reclaimed materials from
RCRA jurisdiction through the variance.
In the context of shredded clrcuit
boards, other relevant factors include:
(1) The presence of both materials
possibly attached to printed circuit
boards that are ordinarily outside of the
definition of scrap metal such as
mercury switches, mercury relays,
nickel-cadmium batteries and lithium
batteries, and (2) the frequency of
foreign materials mixed with but not
part of the cireuit board itself. EPA’s
concern about these materials is
discussed below,

3. Limitation on Mercury Switches,
Mercury Relays, Nickel-Cadmitum
Batteries and Lithium Batteries

Printed circuit boards may contain or
be incorporated into electronic products

which contain mercury switches,
meércury relays, nickel-cadmium
batteries, and lithium batteries, EPA is
concerned about the potential '
environmental impact of these materials
that are associated with pririted circuit
board production and management after
the boards are spent. Ordinarily,
commercial printed circuit board
recyclers, both intermediate processors
(e.g. shredders) and smelters, do not
want mercury switches, mercury relays,
nickel-cadmium batteries and lithjum
batteries in shipments of shredded
boards sent from the intermediate
processor to the smelter, However,
because these items may be very small,
they may, on occasion, escape visual
inspection and become shredded along
with printed circuit boards. When this
happens, EPA is concerned about the
potential release of mercury or cadmium
to the environment, For this reason,
EPA is limiting the scope of the
exclusion for shredded boards to
shipments that are free of mercury
switches, mercury relays, nickel-
cadmium batieries or lithium batteries.
Free of these materials means that

- mercury switches, mercury relays,

nickel-cadmium batteries and lithium
batteries are not or have not been part
of the batch of circuit boards shredded
to-add value. In addition, EPA reiterates
that in enforcement actions that it is the
respondent in the action who bears the
burden of proof in documenting that a
material for which an exclusion is
claimed from the definition of solid
waste meets the appropriate regulat
definition or exclusion. 40 CFR 261.2(f).
Shredded circuit boards that are not free
of mercury switches, mercury relays,
nickel-cadmium batteries, and lithium
batteries when reclaimed are solid
wastes. This is so because these used
shredded circuit boards are spent
materials. Spent materials being
reclaimed are soltd wastes that, when
they exhibit a characteristic or are
listed, are also hazardous wastes. 40
CFR 261.1(b)(1), 261.2(c}(3). As stated in
the proposal, EPA established in 1992
that whole used circuit boards could be
considered scrap metal. The whole used
circuit boards are therefore exempt from
RCRA regulation. See 40 CFR

261.6(a) (3)(ii) stating scrap metal being
recycled is exempt from RCRA
regulation. (Please note that whole used
circuit boards which contain mercury
switches, mercury relays, nickel-
cadmium batteries, or lithium batteries
also do not meet the definition of scrap
metal because mercury (being a liquid
metal) and batteries are not within the
scope of the definition of scrap metal,
See 50 F.R. 614, 624 (January 4, 1985).)

As stated in the proposal shredded
circuit boards do not meet the definition
of scrap metal because the shredded
material contains fines which are too
small to qualify as scrap metal.
Shredded circuit boards that are not free
of mercury switches, mercury relays,
nickel-cadmium batteries, and lithium
batteries would be subject to applicable
parts of RCRA regulation, 40 CFR Parts
260 through 2686, Part 268, Part 270, Part
273 and Part 124. Shredded circuit
hoards with econemically recoverable
quantitles of precious metals are sti}]
eligible for conditional exemptioh from
regulation under 40 CFR Part 266
Subpart F. This provision allows
recyclable materials containing an
econormically recoverable amount of
precious metals to be exempt from many
RCRA regulatory provisions. However,
these materials are still subject to
manifesting, export and speculative
accumulation requirements. 40 CFR
266.70. '

4. Clarification of Regulatory Status of
Secondary Materials Associated With

" the Generation or Management of

Circuit Boards

Several commenters requested
clarification in today’s rule about the

- current regulatory status of secondary

materials associated with the generation
or management of printed circuit

boards. These matertals include: spent

solder baths (pot dumps}, sweeps,
baghouse dust, and solder dross. These

- commenters also requested exclusion of

these materials from RCRA jurisdiction
in today's rule. .

Spent solder baths, also known as pot
dumps, are solidified pieces of tin-lead
solder baths used in the production of
printed circult boards. Prior to 1993,
EPA had classified spent solder baths as
spent materials, which, absent the scrap
metal designation, would be fully
regulated under RCRA hazardous waste
regulation. In 1993, EPA issued a letter
to the Lead Industries Association
stating that spent solder baths meet the
definition of scrap metal and are
therefore exempt from RCRA regulation
under the regulatory exemption for
scrap metal being recycled. This
interpretation continues to be the
Agency view.

Sweeps refer alternatively to a
powdered material that is a residue of
thermal recovery of precious metai-
bearing secondary material (often ash
that is crushed into particulate form in
a ball milt or similar dévice) or
particulate material that is collected
from firms handling precious metals
such as jewelers and metal finishers,
Sweeps have been previously classified
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by EPA as a by-product.? As such, when
sent for reclamation, sweeps are not
solid waste and are excluded from
RCRA jurisdiction regulation when
considered hazardous solely by
exhibiting a characteristic.
Characteristic by-products are not solid
wastes when reclaimed. 40 CFR
261.2(c)(3). In contrast, when sweeps
are derived from source material that
meets the description of & listed
hazardous waste, the sweeps are solid
wastes that are also hazardous wastes
and are regulated under the appropriate
RCRA regulation provisions. 40 CFR
261.2(c)(3). For example, often
combustible material such as a rag, filter
or paper is used to clean up a secondary
material such as a spent solvent that
may: {1) contain precious metals and (2)
meets one of the FQO1 through FO05
listing descriptions for solvents. The
rag, filter or paper will be burned to an
ash that it homogenized in order to
assay its precious metal content. The
ash when crushed is turned into a
sweep. The sweep carries the F-listed
hazardous waste code that was
associated with the original source
material (i.e., solvent). Listed by-
products, in contrast to characteristic
by-products, are selid and hazardous
wastes when reclaimed.

EPA has classified baghouse dust
from precious metal recovery furnaces
as a sludge.? As with the by-product
classification for sweeps, baghouse dust
is not a solid and hazardous waste when
it would be considered hazardous only
for exhibiting a characteristic such as
toxicity. However, if the source material
to the furnace contained z listed
hazardous waste, then the baghouse
dust would be considered a solid and
hazardous waste due to its classification
as a listed sludge being reclaimed, Also
as with the sweeps, even if the baghouse
dust is a listed sludge. it may still be
conditionally exempt from RCRA
regulation under 40 CFR Part 266
Subpart F if it contains economically
recoverabte levels of precious metals.

Finally, EPA currently classifies
solder dross as a characteristic by-
product when reclaimed. As such, this
material is already excluded from the
definition of solid waste and not
regulated under the RCRA regulations.
Therefore, including sclder dross in
today’s final rule would be duplicative.

z August 26, 1992 wiemorandum from Sylvia K,

Lowrance, Director, U.S.E.P.A., OFfice of Solid
Waste to Waste Management Division Directors
U5 EP.A, Regions 1-X on the Regulatory Status of
Printed Circuit Boards,

3 fhid.

IX. State Authority

A, Applicabliity of Rules in Authorized
States

Under section 3006 of RCRA, EPA
may authorize qualified States to
administer and enforce the RCRA
program within the State. Following
autherization, EPA retains enforcement
authority under sections 3008, 3013,
and 7003 of RCRA, although authorized
States have primary enforcement
responsibility. The standards and
requirements for authorization are
found in 40 CFR Part 271,

Prior to HSWA, a State with final
authorization administered its
hazardous waste program in lieu of EPA
administering the Federal program in
that State. The Federal requirements no
longer applied in the authaorized State,
and EPA could not issue permits for any
facilities that the State was authorized
to permit. When new, more stringent
Federal requirements were promulgated
or enacted, the State was obliged to
enact equivalent authority within
specified time frames. New Federal
requirements did not take effect in an
authorized State until the State adopted
the requirements as State law.

In conirast, under RCRA section
3006(g) (42 U.S.C. 6926(g)), new
requirements and prohibitions imposed
by HSWA take effect in authorized-
States at the same time that they take
effect in unauthorized States. EPA is
directed to carry out these requirernents
and prohibitions in authorized States,
including the issuance of permits, until
the State is granted authorization to do
50.

Today's treatment standards for wood
preserving wastes are being
promulgated pursuant to sections 3004
(d} through (I3, and 3004{m), of RCRA
(42 U.8.C, 6924 (d} through (), and
6924(m)). Therefare, the Agency is
adding today's rule to Table 1 in 40 CFR
271.1(3), which identifies the Federal
program requirements that are
promulgated pursuant to HSWA. States
may apply for final authorization for the
HSWA provisions in Table 1, as
discussed in the following section of
this preamble. Table 2 in 40 CFR
271.1{j) is also modified to indicate that
this rule is a self-implementing
provision of HSWA.

B. Abbreviated Authorization
Procedtuires

In the August 22, 1995, LDR Phase IV
proposed rute, EPA proposed a set of
strearnlined authorization procedures
that would apply to new rules that were
minor of routine in nature. This
procedure was designed to expedite the
authorization process by reducing the

scape of a State's submittal, for
authorization, to a State certification
and copies of applicable regulafions and
statutes, EPA would then conduct a
short review of the State's request,
primarily consisting of a completeness
check {see 60 FR 43686 for a full
description of the proposed procedures).
In the HWIR-Media proposed rule; EPA
proposed another set of abbreviated
authorization procedures for more
significant rulemakings, called Category
2 (see 61 FR 18780, April 29, 1996). In
this latter proposal, EPA designated the
procedures outlined in.the Phase IV
proposal as Category 1. In that proposal,
EPA also presented an expanded
discussion on the need for and the
intent of the streamlined procedures,
EPA also proposed a set of modified
Category 1 pracedures for the
authorization of a proposed rute for
mineral processing wastes on January
25, 1996 (see 62 FR 2338).

Although EPA is firmly committed to
streammlining the RCRA State
authorization procedures, the Agency
has decided not to finalize the proposed
Category 1 authorization procedures in
today's notice, EPA believes that public
comments from the August 22, 1995,
and January 25, 1996, proposals and
comments submitted for the recent
HWIR-contaminated media proposal
should all be considered before
finalizing new procedures for
authorization. This full consideration
will enable EPA to make the best
decision regarding how the
authorization process should work, EPA
intends to address all significant public
comments for all three notices and
finalize streamlined authorization
procedures when the HWIR-Media rule
is promulgated. '

C. Effect on State Authorization

Because today's Phase IV LDR rule is
being promulgated under HSWA
authority, those sections of today’s rule
that expand the coverage of the LDR
program (e.g., to newly listed wood
preserving wastes} would be
implemented by EPA on the effective
date of today's rule in authorized States
until their programs are modified to
adopt these rules and the modification
is approved by EPA. These new
treatment standards also result in a
more stringent Federal program than
before. Therefore States are required to
adopt thern in accordance with the
requirements below. .

Because today's rule is promulgated
pursuant toe HSWA, a State submitting a
program medification may apply to
receive interim or final authorization
under RCRA section 3006{g){2) or
3006(b), respectively, on the basis of
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May 26, 1998

# CLARIFICATION OF THE RCRA EXCLUSTION
OF SHREDDED CIRCUIT BOARDS

DISCUSSION ON REGULATORY STATUS OF
WHOLE CIRCUIT BOARDS

63 FR 28629

Part 1

Environmental
Protection Agency

40 CFR Parts 148, 261, 266, 268, and 271

Land Disposal Restrictions Phase IV:
Final Rule Promulgating Treatment
Standards for Metal Wastes and Mineral
Processing Wastes; Mineral Processing
Secondary Materials and Bevill Exclusion
Issues; Treatment Standards for .
Hazardous Soils, and Exclusion of
Recycled Wood Preserving Wastewaters;
Final Rule '
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that a reviewing agency would quickly
reinstate the exemption after a one-time
spill, particularly if small, and would
not require specific actions to correct
the problem. In contrast, EPA would
expect the reviewing agency to require
specific actlons (such as creation and
implementation of a spill prevention
plan} for a plant that experienced
repeated spills. EPA believes the :
severity of any violation and the precise
actions needed to return the plant to
compliance can best be assessed on a
case-by-case basis, EPA has added
language to the regulation to clarify this
issue, It applies to all of the conditions
of the exclusion.

C. Other Comments

A number of comments indicated a
need for EPA to clarify other aspects of
the proposal that the Agency is
finalizing today.

1. Oil Borne Faci]iﬂes

One commenter suggested that the
exclusion that EPA is finalizing today
applies not only to water borne wood
treating plants but also to oil borne
wood treating plants. At the time of -
proposal, EPA intended to create an
exclusion only for plants using water
borne preservatives. See, for example,
the discussion at 63 FR 26057, col. 1.
EPA did not evaluate oil borne plants at
the time. It is EPA's general _
understanding that plants which use oil
borne preservatives do not recycle
wastewaters and spent solutions by
using them in the work tank to treat
wood. Rather, they reuse these
wastewaters in cooling systems, vacuum
seals, and other devices. EPA wants to
limit today's exclusion to materials that
are reused for their original intended
purpose—the treatment of wood. EPA
has not had time to Investigate the
Jurisdictional and factual issues posed
by the use of wastewaters for other,
more ancillary purposes. Consequently,
EPA is not expanding the exclusion
beyond the proposal. It applies only to
water borne processes.

2. Application of the Conditions to
Units Other Than the Drip Pad

One commenter expressed opposition
to "any language that would extend the
EPA’s RCRA authority to devices that
have previously not been regulated
under RCRA." In view of this comment,
the Agency Is prompted to clarify that
the conditions for claiming the
exclusion must be met with regard to
any unit that comes into contact with
the recycled wastewaters and spent
wood preserving solutions excluded in
today's rule.

Thus, sumps or other units that are
arguably part of an exempt wastewater
treatment unit and that manage
wastewaters and spent solutions are
subject to these conditions. EPA has
already stated that “"management to
prevent releases would include, but not
necessarily be limited to, compliance
with [Subpart W] and maintenance of
the sumps receiving the wastewaters
and spent solutions from the drip pad
and retort to prevent leaching into land
and groundwater.” (62 FR 26057). The
Agency must be able to verify that the
excluded materials are being managed
to prevent release at every step of the
recycling process through reclamation
to ensure that the basic technical and
policy conditions underlying the
exclusion are properly met.

3. Relationship of Today’s Exclusion to
Previous Industry Exclusions .

One commenter wanted to assure that
today's exclusion would not now
regulate units that transinit or store
materials that have been excluded
according to other, currently existing
regulations. EPA does not intend to use

make an informed determination as to
whether the unit is cracked or leaking,

5. CESQG Status

One cornmenter also requested FPA to

prevent wood preserving plants from
becoming conditionally exempt small
quantity generators {CESQGs} after

claiming the exemption. The commenter

was concerned that other, non-exctuded
wastestreams generated at these plants
that are covered by the listings would
ne longer be subject to any hazardous
waste regulation. As explained in more
detail in the response to comment
document, EPA lacks sufficient
information about the volumes of these
other wastes and the risks they pose to
promulgate a rule creating an exception
to the long-established CESQG
exemption for thern.

D. State Authorization

Upon promulgation, this exclusion
will immediately go into effect only for
plants in those states and territories that
are not currently authorized to
implement the RCRA program (i.e.,
Alaska, Iowa, Hawaii, American Samoa,

today’s exclusion to rescind either of the Northern Mariana Istands, Puerto Rico

exclusions that the Agency has
previously granted the wood preserving
industry under §§ 261.4{a)}{9}{f) and (ii).

4. Units That May Be Visually or
Otherwise Determined to Prevent -
Release

One commenter expressed concern
that the term “units” is an overly broad
way to refer to those portions of the

and Virgin Islands). Plants in these
states are subject to the provisions of the
federal program, Conversely, any plant
located in a RCRA authorized state will
be unable to claim the exclusion we are
finalizing today unless and until that
state amends its regulations to include
the exclusion. Because EPA allows state
programs to be more stringent than the
federal program, it is not necessarily

system subject to RCRA inspection. EPA  guaranteed that all authorized states

will now clarify which “‘units” are
subject to inspection under the
conditions of this exclusion. As

(' XI. Clarification of the RCRA Exclusion
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mentioned above, all units that come 9f Shredded Circuit Boards i

into contact with the excluded materials.  In the May 12, 1997 final rule on Land

prior to reclamation must necessarily be

subject to verification that they are able

to contain these materials in a manner
that prevents their release to the
environment. This includes, but is not
necessarily limited to, any drip pad,
sump, retort or conduit that comes into
contact with the wastewaters and spent
solutions prior to reclarnation. This also
includes any unit that is arguably part

Disposal Restrictions, the
Environmental Protection Agency (EPA)}
excluded shredded circuit boards from
the definition of solid waste
conditioned on containerized storage
prior to recovery. To be covered by this
exclusion shredded circuit boards must
be free of mercury switches, mercury
relays, nickel-cadmium batteries or
lithium batteries. On a related issue,

of a plant's wastewater treatment system  current Agency policy states that whole

but that comes into contact with the
wastewaters or spent solutfons prior to
reclamation. An inspector must be able
to determine {by visual or other means)
whether these units are managing the
wastewaters and spent solutions in a
manner that prevents release. When
relying on a visual inspection (as
opposed to a leak detection system or
other means), it may be necessary for an
inspector to reguire these units be
drained or cleaned for the inspector to

circuit boards may meet the definition
of scrap metal and therefore be exempt
from hazardous waste regulation. In a
parenthetical statement in the May 12,
1897 rule, the Agency asserted that
whole used circuit boards which
contain mercury switches, mercury

- relays, nickel-cadmiurn batteries, or
lithium batteries also do not meet the
definition of scrap metal because
mercury (being a liquid metal) and
batteries are not within the scope of the

.
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definition of scrap metal. The preamble
cited 50 FR 614, 624 (1985).

Members of the electronics industry
expressed concern to the Agency about
the preamble statement regarding the
regulatory status of whole used circuit
boards which contain mercury switches,
mercury relays, nickel-cadmium
batterles, or lithium batteries. The
electronics industry indicated that its
member have developed a sophisticated
asset/materials recovery system to
collect and transport whole used circuit
boards to processing facilities. The
industry explained that the boards are
setit to processing facilities for
evaluation (continued use, reuse or
reclamation) where the switches and the
types of batteries are generally removed
by persons with the appropriate
knowledge and tools for removing these
materials. Once these materials are
removed from the boards, they become
a newly generated waste subject'to a
hazardous waste determination. If they
fail a hazardous waste characteristic,
they are handled as hazardous waste,
otherwise they are managed as a solid
waste. Information was also provided
regarding the quantity of mercury on
these switches and on the physical state
in which they are found on the boards.
The information indicates that the
mercury switches and relays on circuit
boards from some typical applications
contain between 0.02-0.08 grams of
mercury and are encased in metal which
is then coated in epoxy prior to
attachment to the boards,

In today's final rule, the Agency .
recognizes that the preamble statement
in the May 12, 1997 final rule is overly
broad in that it suggested that the scrap
metal exemption would not apply to
whole used circuit boards containing
the kind of minor battery or mercury
switch components and that are being
sent for continued use, reuse, or
recovery. It is not the Agency's current
intent to regulate under RCRA circuit
boards containing minimal quantities of
mercury and batteries that are
protectively packaged to minimize
dispersion of metal constituents. Cnce
these materlals are removed from the
boards, they become a newly generated
waste subject to a hazardous waste
determination. If they meet the criteria
to be classified as a hazardous waste,
they must be handled as hazardous
waste, otherwise they must be managed
as a solid waste.

XII. Regulatory Requirements

A. Regulatory Impact Analysis Pursuant
to Executive Order 12866

Executive Order No. 12866 reqguires

* agencies to determine whether a

regulatory action is “'significant.” The
Order defines a “significant’” regulatory
action as one that "is likely to result in
a rule that may: (1) have an annual
effect on the economy of $100 million
or more or adversely affect, in a material
way, the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; {2) create
serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients; or (4) raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.”

The Agency estimated the costs of
today’s final rule to determine if it is a
significant regulation as defined by the
Executive Order. The analysis
considered cornpliance costs and
economic Impacts for newly identified
wastes affected by this rule, as well as
media contaminated with these wastes.
In addition, the analysis addresses the
cost savings assocfated with the new
soil treatment standards being
promulgated in today’s rute. Newly
identified mineral processing wastes
covered under this rule include 118
mineral processing wastes identified as
potentially characteristically hazardous.
Also covered under this rule are TC
metal wastes. Today's final rule also
covers treatment standards for
contaminated media {i.e., soil and
sediment). EPA estimates the total cost
of the rule to be a savings of $6 million
annually, and concludes that this rule is
not economically significant according
to the definition in E.O. 12866.
However, the Agency does consider this
rule to be significant for novel policy
reasons. The Office of Managernent and
Budget has reviewed this rule.

Detailed discussions of the
methodology used for estimating the
costs, economic impacts and the
benefits attributable to today's proposed
rule for newly identified mineral
processing wastes, followed by a
presentation of the cost, econornic
impact and benefit results, may be
found in the background documents: (1)
“Regulatory Impact Analysis of the
Phase IV Land Disposal Restrictions
Final Rule for Newly Identified Mineral
Processing Wastes,” {2)"'Regulatory
Impact Analysis of the Phase IV Land
Disposal Restrictions Final Rule for TC
Metal Wastes,” and (3) “"Regulatory
Impact Analysis of the Phase IV Land
Disposal Restrictions Final Rule for

Contaminated Media,” which were
placed in the docket for today's final
rule.

1. Methodology Section

The Agency estimated the volumes of

‘waste and contaminated media affected

by today’s rule to determine the national
level incremental costs {for both the
baseline and post-regulatory scenarios),
economic impacts (including first-order
measures such as the estimated
percentage of compliance cost to
industry or firm revenues), and benefits
or risk-screens used to document the
inherent hazard of materials heing
evaluated.

2. Results

a. Volume Results. EPA estimates that
there are 29 mineral commodity sectors
potentially affected by today's rule,
including an estimated 136 facilities
that generate 118 streams of newly
identified mineral processing secondary

" materials, The estimated volume for

these potentially affected newly
identified mineral processing secondary
materials is 22 million tons. Also,
approximately 1.3 million tons of
contaminated soil containing coal tar
and other wastes from manufactured gas
plants are potentially affected by this
rule. As discussed below, EPA does not
believe that any TC metal process
wastes are potentially affected by
today's final rule. EPA estimates that
dpproximately 165,000 tons per year of
soil and sediment contaminated with
TC metals and approximately 90,000
tons per year of previously regulated
contaminated sofls is impacted by
today’s rule.

b. Cost Results For the part of today's
final rule that. prohibits land storage of
mineral processing residues {below the
high volume threshold} prior to being
recycled, EPA estimates these expected
case annualizeg compiiance costs to be
$10 milion. The cost results for this
part of today’s final rule are a function
of two factors: (1) the expense
associated with purchasing new storage
units or upgrading existing storage

. units, and (2) the transfer of some

mineral processing residues either from
recycling to disposal resulting in
increased costs or from disposal to
recycling resulting in a cost savings.
For TC metal wastes the Agency
believes that there will be no
incremental costs associated with
stabilization of these wastes from the
promulgation of these treatment
standards. 47 In addition, EPA believes

47 (One possible exception to this are producers of
hazardous waste-derived fertilizers, This is
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United States Environmental Protection Agency
Washington, D.C. 20460
Office of Solid Waste and Emergency Response

April 29, 1993

Mr. Kevin Tighe

Tighe, McInroy & Corbeti
1750 Pennsylvania Avenue
Suite 1201

Washington, D.C. 20006

Dear Mr. Tighe,

Thank you for your letter dated February 10, 1993, written on
behalf of the National Automotive Radiator Servzce Association
(NARSA). In your letier you requested guidance concerning the
regulatory status under the Resource Conservation and Recovery Act
(RCRA) of solder drippings generated during radiator repair
operations.

Based on the information provided in your letter, the solder
drippings you described would meet the definition of scrap metal
under 40 CFR 261.1{c)(6) [" . . . bits and pieces of metal parts

... which when worn or superﬂuous can be recycled.”"] Secondary
materials that meet the definition of scrap metal, while remaining
solid and hazardous wastes, are excluded from federal RCRA
regulations if they are recycled [40 CFR 261.6(a)(3)(iv))].

We would encourage radiator repair shops to recycle their

solder drippings wherever possible, and to engage in "good
housekeeping practices" with respect to the collection and storage
of the solder drippings prior to recycling (see footnote 1). Good
housekeeping would include practices that prevent the release of
lead into the environment, such as regular floor sweepings in areas
where solder falls, adequate storage of the solder drippings
destined for recycling, and the segregation of solder drippings
from other wastes and debris not intended for recycling. Adherence
to these practices may also provide indicia to the regulatory

agency implementing the RCRA program that the solder drippings are
in fact going to be recycled.

Finally, please note that under Section 3006 of RCRA (42

U.8.C. Section 6926) individual states can be authorized to
administer and enforce their own hazardous waste programs in lieu
of the federal program. When states are not authorized to
administer their own program, the appropriate EPA Region
administers the program and is the appropriate contact for any
case-specific determinations. Please also note that under Section
3009 of RCRA (42 U.S.C. Section 6926) states retain authority to
promulgate regulatory requirements that are more stringent than




federal regulatory requirements. Therefore, I would encourage those
persons generating and recycling solder drippings to make sure they
are familiar with any state requirements applicable to this type of -
material, '

If you have any additional comments or questions, please feel
free to contact me directly, or call Ross Eltiott of my staff at
202/260-8551. Thank you for your interest in hazardous waste
recycling. '

Sincerely,
Sylvia K. Lowrance, Director
Office of Solid Waste

1 If the solder drippings are not going to be recycled, the
scrap metal exemption does not apply.

¢
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Faxback 11416

9441.1989(15)
APR 5 1989

Adrienne J. Bzura

Corporate Counsel

Old Bridge Chemicals, Inc.
P.O. Box 194 '
Old Bridge, New Jersey 08857

Dear Ms. Bzura:

This letter responds to your March 21, 1989 correspondence
requesting a written determination on the regulatory status of
material known as "drove" by the brass industry. Specifically,

you requested a statement that drove is considered a "scrap

metal" under the Resource Conservation and Recovery Act (RCRA).

Based on the description of drove provided in the National
Association of Recycling Industries (NARI) Circular, I cannot
conclusively state that drove, in the generic sense, is a scrap

metal as defined in 40 CFR 261.1(c)(6), although some components
of drove may meet the regulatory definition of scrap metal.

Similarly, based on the NARI description and information -
gathered in phone conversations, drove would not be considered a
"spent material” under RCRA. And, provided that the drove is
not derived from a pollution control device (e.g., the drove is

not mixed with bag house dust), it would also not be a

"sludge." Drove most clearly fits the description of either a
co-product or a by-product. Because the distinction between

the two classifications is not always clearly defined, I will

only address the scenario of drove being classified as a
by-product.

As stated at 40 CFR 261.2(c)(3), a non-listed by-product

(i.e., a by-product that exhibits a characteristic of hazardous
waste defined at 40 CFR Part 261 Subpart C) that is reclaimed is
not a solid waste under RCRA. As you stated in our phone
conversation, all of the drove is reclaimed and therefore is not
defined as a solid waste (and, thus, not a hazardous waste).
[NOTE: Because the regulatory status is the same whether a
material is a reclaimed non-listed by—product ora co-product

the dzstmctlon is moot.]

2-

You should note that State and local regulatory agencies may

' have applicable regulations that differ from Federal

regulations. You should also contact your State regulatory
agency, as well as the appropriate EPA Regional Office for




further information on the regulatory status of the drove.

For more information, please contact the RCRA Hotline at (‘jx
1-800-424-9346, or the EPA Region Il office. You may also call !
me at (202) 382-4805.

Sincerely,
Mitch Kidwell

Environmental Protection Specialist
Review Section




- UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, DC 20460

APRIL 11 1997
Mr. James E. Thomas Jr. '
Jetco, Inc.

P.O.Box 11494 .
Memphis, TN 38111

Dear Mr. Thomas:

This is in response to your letters of October 14, 1996 and Dec 3, 1996 to Michael
Shapiro. I apologize for the delay in our reply. Your questions concern the regulatory
provisions under the federal hazardous waste regulations that apply to the remixing of
paint and coatings that have separated in the container, and to the establishment of
collection sites for empty paint cans.

First, I would like to commend you for your efforts to develop a technology that allows
materials that might otherwise become wastes to be used as effective products as well as
your efforts to minimize the failure of coatings which can result in unnecessary _
generation of waste and the need to use new replacement materials. The Environmental
Protection Agency (EPA) encourages pollution prevention and the use of technologies
that minimize waste generation.

(" ' Based on clarification provided to Kristina Meson and Ann Codrington of my staff and

your letters, we understand that Jetco proposes to market a unit that remixes paint and
coatings that have separated in the container due to age. The unit potentially may be
purchased by hardware stores and other retailers who will encourage the public to bring -
in paint for remixing. You also propose to establish a system to collect paint cans that -
have been emptied according to the provisions at 40 Code of Federal Regulations 261.7
for future recycling as scrap metal. You ask that we clarify whether hazardous waste
regulations apply to the owner or operator of a location that collects empty paint cans
destined for recycling and whether regulations apply to the storage and transportation of
the cans.

Hazardous Waste Determination

Paint that is to be remixed using the Jetco unit and is to be used for its intended purpose
(e.g., as a paint or coating) regardless of its age or condition before re-mixing is not
considered a solid waste and therefore cannot be a hazardous waste, and the hazardous
waste regulations do not apply. However if the paint must be discarded, it would be
considered a waste and the generator must make a hazardous waste determination and
comply with any applicable requirements, _
Faxback 14084

. In general hazardous waste regulations apply to materials which are first determined to
be solid wastes. A solid waste is a hazardous waste if it is listed as a hazardous waste in
Subpart D of 40 CFR Part 261, or if it exhibits a characteristic of hazardous waste as




identified in Subpart C of 40 CFR, Part 261. A generator may test the waste or use' =
knowledge of the process (or the material) to determine whether the waste generated is
hazardous. It is the résponsibility of the generator of the paint waste to determine
whether the waste is hazardous. ' o -

Discarded paints generally are not found on EPA's "Lists of Hazardous Wastes" found at
Subpart D of 40 CFR part 261. However, discarded paints are considered hazardous
waste if they exhibit a characteristic described at 40 CFR 262 Subpart C: Paint wastes
may exhibit characteristics such as Ignitability or Toxicity described at 40 CFR
§§262.21 and 261.24. Paint that is considered hazardous waste and that is generated by a
conditionally exempt small quantity generator (see definition below) is not subject to
federal regulation under Parts 262 through 266, 268, 270 and other applicable '

- provisions, if the waste is discarded in a facility which meets the criteria of 40 CFR
§§261.5(f) and/or (g). States however, may impose more stringent requirements than the
federal regulations and therefore must be contacted to determine what requirements
might apply where paint remixing operations are to occur. o

Generator Status of Household Waste

Generally, wastes from households are not subject to hazardous waste regulation. If the
remixing process is not successful, homeowners may discard the paint themselves; or the
paint may be discarded at the business since household wastes are excluded from the -
definition of solid waste at 40 CFR 261.4(b). Therefore, the hazardous waste regulations

do not apply to household waste, including household waste that has been collected, g
transported, stored, treated, disposed, recovered (e.g., refuse derived fuel) or reused. =~
"Household waste" means any material including garbage, trash and sanitary residues in
septic tanks) derived from households (including single and multiple residences, hotels,

and motels, bunkhouses, ranger stations, crew quarters, campgrounds, picnic grounds
and day-use recreation areas). Therefore, if the waste comes from a household, it would

not be subject to the hazardous waste regulations even if it were later discarded on the
premises of a business. S L : o

Regulated Generators

If however, the paint is brought in by generators other than household generators (i.e.,a
conditionally exempt small quantity generator /1, a small quantity generator /2, or a large
quantity generator /3), and the waste must be discarded (e.g., because the remixing '
process was not successful), paint that is hazardous waste would be subject to '
reguiations and could not be discarded at the premises of the business unless the

business is a permitted treatment, storage, or disposal facility licensed to accept such
wastes. Household waste which is mixed with hazardous waste from regulated

- generators would also be regulated. '

Collection Program

With respect to establishing a collection facility for empfy paint cans, the Agency
clarified its regulations pertaining to hazardous waste remaining in "empty" containers in
a Federal Register notice published on November 25,1980 (see 45 FR 78524). We have



enclosed a copy of this Federal Register notice for your convenience. In this Federal
Register Notice, EPA explained that "except where the hazardous waste is an acutely
hazardous material listed in §261.33(e), the small amount of hazardous waste residue
that remains in individual empty, [as described in 40 CFR 261.7] un-rinsed containers
does not pose a substantial hazard to human health and the environment.” The Agency
also states in the November 25, 1980 Federal Register notice that "What should be clear
from §261.7, however is that no "empty" containers are subject to regulatory control
because no "empty" containers hold residues that are considered hazardous wastes for
regulatory purposes."(45 FR 78525, November 25, 1980)

The definition of an "empty"” container is found at 40 CFR 261.7(b)(1)(i), which
describes a container as empty if: '

(1) all wastes have been removed that can be removed using the practices
commonly employed to remove materials from that type of container, e.g.,
pouring, pumping, and aspirating, and '

(11) No more than 2.5 centimeters (one inch) of residue remain on the bottom
of the container or inner liner, or , _ _

(ii1) (A) No more than 3 percent by weight of the total capacity of the
container remains in the container or inner liner if the container is less than or
equal to 110 gallons in size, or

(B) No more than 0.3 percent by weight of the total capacity of the container
remains in the container or inner liner if the container is greater than 110
gallons in size. : ' :

~ For fhe purpose of this interpretation, we will rely on the discussion found at 40 CFR
261.7(b) which focuses on containers that have held hazardous waste other than gases
and acutely hazardous materials, because paint wastes most often fall into this category.

The Agency goes on to say in the November 25; 1980 Federal Register notice that
"What should be clear from §261.7, however, is that no "empty" containers are subject to
regulatory control because no "empty" containers hold residues 'that are considered
hazardous wastes for regulatory purposes.” (45 FR 78525, November 25, 1980)

Therefore, if the paint cans you propose to collect have been emptied in accordance with
40 CFR 261.7, the Agency would not consider them subject to regulatory control at the
federal level. Please note that there are additional descriptions of "empty" that apply to
containers holding acute hazardous waste or compressed gas (see 40 CFR 261.7(b)(2)
and (3)). Also note that there may be state or local regulations which govern the
collection of containers that have held paints or other coatings. Please be sure to check
with the appropriate state or local agency for regulations and guidelines applicable to

paint cans.

However, if the cans are not emptied according to the provisions at 40 CFR 261.7, they
may be subject to regulatory control if they were received from generators of hazardous
waste other than household generators. Residues remaining in paint cans in quantities
above the levels defined at 40 CFR 261.7, would be regulated as hazardous waste if they
meet the defining criteria of hazardous wastes found at 40 CFR 261 Subparts C and D. In




order for a business to collect such hazardous wastes, it must be a permitted treatment
storage or disposal facility licensed to accept such waste.

I hope this information is useful. As you are aware, we have not included information
about air or water regulations that may apply to the activities you propose, and we
recommend that you contact the appropriate offices for that appropriate information.
Please direct inquiries to the Director of the Office of Air Quality Planning and -
Standards, Mr. John S. Seitz, U.S. EPA- MD-10, Research Triangle Park, NC 27711, and
to the Director of the Office of Water and Drinking Water, Ms. Cynthia C. Dougherty,
U.S. EPA - E1209, 401 M Street S.W., Washington D.C. 20460.

Should you have questions or clarifications about this interpretation, please contact Ann
Codrington of my staff at 703-308-8825. '
o Sincerely,

Elizabeth Cotsworth, Acting
Director
Office of Solid Waste

Attachments

1 A generator is a conditionally exempt small quantity generator in a calendar month if
he generates no more than 100 kilograms of hazardous waste and no more than 1
kilogram per month if the waste is an acute hazardous waste listed in 40 CFR parts
261.31, 261.31, or 261.33(e). A conditionally exempt small quantity generator may not
accumulate more than 1000 kilograms at any one time (see 40-CFR 261.5).

2 A small quantity generator is a generator who generates greater than 100 kilograms but.
less than 1000 kilograms of hazardous waste in a calendar month and the quantity of
waste accumulated on site never exceeds 6000 kilograms (see 40 CFR 262.34(d)).

3 A large quantity generator is a generator of quantities over 1000 kilograms of

hazardous waste per calendar month.

rd :
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SECTION II:
Incidental Fluids

A) Recycled Used Oil Management Standards-Techn:cal
Amendments

B) U.S. EPA Interpretive Memo: NoiFree Flowing 0il

C) RCRA Regulations Governing Empty Containers
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ENVIRONMENTAL PROTE the m.nagem. nent of recycled used oils . to and following the 1986 amendment to

AGENCY ' would not be immedistely enforcesble  RCRA. Therefore, EPA is clarifying that
- - by EPA in authorized states, - - all existing used oil burning

40 CFR Parts 261, 264, 265, 271, and ‘The discussion of the status of the ments y promulgated in

27
[EPA/S30-2-63-004; FRL-4619-7]
RIN 2050-AC17

Hazardous Waste Management
System; ldentification and Listing of
Hazardous Waste; Recycled Used Oil
Management Standards Co

AGENCY: Environmental Protection
Agency. o

ACTION: Final rule; technical
amendments and corrections.

SUMMARY: This action corrects several
technical errors and provides clarifying
amendmsnits to the final recycled used
oil management standards rule, The
final rule was published on September
10, 1982 (57 FR 41566). This action also
corrects an error in the final used oil
rule published on May 20, 1992 {57 FR
21524). These revisions provide
clarification and correct unintended
consequences of both rules,

EFFECTIVE DATE: March 8, 1993.

FOR FURTHER INFORMATION CONTACT: Ms.
Eydie Pines at (202) 260-3509 or Bryan
Groce at (202) 260-9550, Office of Solid
Waeste (0S-332), U.S. Environmental

_Protection Agency, 401 M Street, SW.,

Washington, DC 20460.
SUPPLEMENTAHY INFORMATION:

A.1. Burning and Blending
Requirements (Former Part 288,
Subpart E} '

On September 10, 1892, EPA
promulgated regulations to govern the
management of recycled used oils. In
the discussion of the state autharization
process in the final rule (57 FR 41566),
EPA stated that the new part 279
regulations were being promulgated
under section 2014(a) of RCRA, and
noted that section 3014(a) “prodates the
1984 HSWA amendments.” The Agency
went on, in that section, to axplain that
the part 279 requirements would take
effoct in states without final RCRA
authorization 8 months after publication
{March 8, 1993) and that the part 279
standards would become effactive in
states with RCRA base program
asuthorization only after the state revised
its RCRA program to include the new
requirements. This discussion implied
that sll of the requirements being
promulgated under part 279 are RCRA
requirements that are not mandated

' under the Hazardous snd Solid Waste

Amendments of 1984 (HSWA) and that,
therefore, the new standards governing

part 279 requirements in suthorized
states was based in large part on the fact -
that section 3006(h) of RCRA, which
was added by Congress as part of the
Superfund Amendments and -
Rsauthorization Act of 1688, allows-
EPA to authorize state used oil programs. .
in the same manner as state hazardous
wasts pmsll-nm;. EPA belioves that -
Congress did not express an intent to
treat used cil requirements under
section 3014{a) as "HSWA"”
nirements, that is, es directly
enforceable by EPA pricr to State
authorization under Section 3006(h).
Afer publication of the September 10,
1992 notice, however, EPA realized that
its position was arguably inconsistent
MlEflatsments made in the preamble
to the I;Iovember 29, 198? ﬁ.&al lr)ular ’
romulgating standards for the burning
gf used oil, and that further clerification.
isn .
Some of the part 279 provigions
promulgated in the used oil .
manegement standards consist of
existing requiremerits that have been
recodified from 40 CFR part 266, |
subpart E, as adopted in 1985, On
November 29, 1985 (50 FR 49201), EPA,
issued the used oil ]:'m:-ni.n&l )
requirements pursuant to the authority
of section 8 of the Used Oil Recycling-
Act of 1980 (UORA), now incorporated-
as section 3014(d) of RCRA, At that
time, thera was no section 3006(h} and,.
therefore, no statutory mechanigm
existed to gt{:ht;ﬂze su;tes 'tofogam_ta
POErarms @ recycling of non- -
Bazardo_us used oil. EPA, therefors, took-
the position that the used oil burning’
requirements adopted under section
3014(a) would be Federally enforceable
in botli authorized and non-suthorized
states. With the addition of section’
3006(h} to RCRA in 1986, however, that
statutory authority {0 authorize ststes o
regulata nonhazardous used ofl. '
recycling now exists. This raises thg.
question’ of whether the old part 268;.
subpart E rements should be
treated like the other saction 3014(a)
ents issited in 1992, that is, not;
Federall @ in states that have:
been autiorlzad for the RCRA base-
program, but are not authorized for the
subpart E requirements. EPA believes=
that, by the addition of section 3006(h}
to RCRA, Congress could nothave .
intended to make these requirements-
suddenly unenforceabie in authorized
states where they had been pre "'-t'Ell:I

enforceable. Indeed, EPA
requirements to be enforced both prior

Congross intended for these

1685 remain Federally enforceable in all
States which are not yet authorized for
the former part 268, subpart E, whether
or not the State has received RCRA )
subtitle C base program authorization.!
States must modify their p to
include requirements equivaient to the
Fe_cler:.lrfnmﬂaiom of may promuligate
more gent regulations.’

Tabls 1 of § 271.28 {dentifies which
part 279 requirements represent the
Pprevious part 266, subpart E provisiona
that will continue to be Federally
enforceable in St_a.}e: nrg;lllamm for
these provisions. The tory text in
part 279, subparts G and H has not been
substantially changed from that

- previously found in part 266, subpart E.

When revisions were mads, the
revisions were for clarification purposes
only. Thus, §§ 279.10, 279.11, snd most
provisions of § 279.1 and of part 279,
subparts G and H will continue to be
Federally enforceable in states that have
not yet adopted requirements equivalent’
to the previous part 266, subpert E :
ents and received authorization
from EPA to implement and enforce
those requirements. For all other
rovisions of part 279, EPA continues to
lieve that it is the most consistent
with the intent of Congress to treat thesa

‘vequirements in the same manner as

non-HSWA provisions of the hazardous
waste regulations, and as such, subject
tham to the RCRA state authorization
program requirements. In the case of all
new provisions {those not previously
contained in part 266, subpart E), these
provisions do not bacome sffective in
authorized states until individual states
adopt the provisions and EPA grants the
states guthorization for the provisions.?
In the case of those few states (Aleska,
Hawaii, fowa, Wyoming, and the U.S,
grritorias!},-aﬂ::t are not authorized for .

o RCRA rogram, all part 279
provisions m‘llﬂe sffective and
Federally enforceable six months after

mmulgation of the part 279 provisions
(Pl?m:h 8, 1093},

*1n arder to reteln authorization for the RCRA
stated have been sutherized to entorce the

‘proceesing of state
wmnmﬁwmmAmr
A

"4 sistad In the final rulemaking for
Mﬁlnﬁmm;wm
must modify their programs by July 1, 198 ifno

statutory changss are o 1, 1994
Ihu::?-ychmw are DACSSSACY f?-h;l;mnm).
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_In Table 1 of § 271.26, EPA notes that  believes that the information part 268,” is unnecossary and )
there is no recodified sion in part  under former § 268.43(b){4){vi), i.e., & redundant. Therefors, EPA has not
279 to correspond with the previous 40  statement reading *“This used oil is included this requirement in the new
CFR 266.43(b}{4)(vi). The Agency subject to EPA regulation under 40 CFR  used oil managemsnt 2

Status of State . Before 3/8/83 As of Y483

Non-authorized RCRA Base Pro- 40 CFR part 266 subpart E Feder- | 40 CFR part 279 Js Federally snforcsable.

Auﬂ'loflzodi ACRA Base Program wﬂ'érn part 266 subpart E s 40 CFR part 279 subparts A—F and | am not enforceabls unt) the
Wmmw Fedarally snforcaable, state Is granted authorization. 40 CFRA part 279 subparts G and H

: are Fadorally snforceable.

Authorized RCRA Basa Program | 40 ‘CFR part 266 subpart € is | 40 CFR part 279 subparts A-F and 1 ars not enforceable unt the
Authorized part 268 subpant E. . Stats enforceable. siate s granted authorization. 40 CFR part 279 subparts G and H
T . are otata enforceablet, .

140 CFR 278, subparts G and H contaln ceraln provisions which were not In 266, a0 E. The State will connue 10 snforce onty
mmﬁmmnmm(mmmwmﬁ?dsm ) oy
B, Tochnical Corrections ' applicable regulationsintlg tl‘i:‘!';RParts or units subject to regulation under 40
. 171 180.” Also ad CFR parts 2684 or 265.”

1. Corrections to the Preamble Language additional new text after the first - 15. On page 41600, in the first

This action corrects several errors that . gantence. “On February 2, 19903, the paragraph of the middle column, the
were published in the September 10 Departrnent of Transportation published reference to preamble “section V1.5.L"

final rule. There are several ~ an [nterim Epal nule which amended the should read “section V1.D.4.”"
typographical errors in the preamble, 88 DOT's hazardous materials regulation 16. On paga 41800, in the section
woll as misstatements and incorrect by regulating oil as a hazardous entitied . Used oil fuel analysis .
references to regulatory and preamble.  material, The interested reader s+ - (halogens), the reference to *'§ 266.40"
sections. These corrections are referred to this document for further should read more specifically ag
described below, information regarding the applicability 'S 266.40{c)", :

1. On page 41579, in the second of this rule.” 17. On page 41605, in the first .
column, remove the word “and” in line 8. On page 41591, in the second column, first complete paragraph,

ten sa the line reads as follows: “is to the middle column second sentence, add the wordg ‘and on

be burned for energy recavery, the used 4 ""‘,ﬂ"}gﬁa‘ffm :ha g‘,:,‘;ﬁ,",mpj,?&ff Indian lands” after the word “states™ so

oilwil Mavato * * * column, the reference to “40 CFR  that the taxt reads as follows: “The rules RN
paragraph in the middle column, the 112.7(c)". : lands that do not have final

reference fo s 260.40{‘1}(2) should read 10, In footnota 21 on page 41595,‘“16 authorization . . .” .

§ 268,40{d)(2). . o " 18. On 41605, second column,
3. On page 41583, in the middle roforence to preamblo section “VLES." first complets paragreph, second
column, six lines from the bottom, On o in the last sentence, after the word “states” add the
remove the reference to “section 1. m4§:ts' o b of words “and Indian lands™ so that the -
VLD.3.” of the preamble, sentance of the Phofthe 1ot reads as follows: “That is, in the
4. On page 41585, in the first : on entitied 2. Closure, remove the 1o o orized states and Indian lands, a
paragraph of the first column, the phrase “per 40 CFR 261.3(d),” andadd | 3 .0 " " » '
refarence to section “V.D.1.h," shoyld. the following sentence to the end of the I ' .
read “VID.1h"” : ph: *“For a determination of 2, Clarification of Issues Discussed in
5. On page 41585, in the last sentence azard regarding contaminated media the Preamble ‘
of the section entitled b. Used oil and other materials, see 40 CFR261.3,  1n sddition to the corrections listed
generated on ships, the reference to es well as EPA’s ‘contained-in principle’ ahove, EPA wishes to clarify several -
“§279.10(e)(3)" should read (57 FR 983 (Jan. 9, 1992} and 57 FR issues discussed in the presmble of the
“§279.10(f)". . -37223 (Aug. 18, 1992))" May 20, 1992 and September 10, 1992
8. On page 41587, the word “send” in ~ 12. Onthe same » in the last rule. '
line 18 in phtwo of the sacond  sentence of the last full paragraph inthe  EPA is clarifying the definition of
column should be revised to “sent”, third column, remove the phrase “per  used oil pmsd.i:ﬁ;mlam to the
7. On page 41580, in footnote 17, the 40 CFR 261.3(d) or 261.4(b)" and edd act of gravity hot g used oil from:
reference to *‘section VLE.S.” ofthe . ~  the following sentence to the end of the  non-terne plated used oil filters. The
preamble should resd “section VL.D.4.”, mph: “For a determination of definition of used ofl processing was
referring to the discussion of secondary’ regarding contaminated media  intended to regulate Lge process of

containment provisions at processing/  and other materlals, see 40 CFR 2613,  making used ofl more amenable for

re-refining facilities. - 261.4(b), 88 well as EPA's ‘contained-in  production of fuel oils, lubricants and

8, On page 41500, in the first column,  principle’ (57 FR 983 (Jan. 8, 1992} and  other used oil derived products. The act
ravise the heading and the first sentenca 57 FR 37225 (Avg. 18, 1893))” of physitally separating used oil from
of section () with the following text: 13.0n 41599, under part 5(a) non-terne plated used oil filters does not
“DOT Requirements. Persons o%erl.ng revise the re to “266.41",in'the  fall under the ing definition {f
used oil for transportation as well as third sentence, to read "'268.40", the act s con for the purpose of

transporting used oil that meets 14. On page 41600, under 5.f. Storage  removing the used oil for man ent
. E; definition of a hazardous material in Requireinents, sfter the last word of the  under part 279. The Agency did not
49 CFR 171.8, must comply with all first paregroph, add the following text *, intend to regulate the removal of used -
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oil from non-terne plated used oil fihters

‘under the § 278.1 processing dsfinition,

and theyefore clarifies the distinction

- between the "removal of used oil from

solid waste,” which does not fit under
definition, and "“making
used oil more amenabls for production
of fuel oils, lubricants and other used oil
derived products” which does fit under
the processing definition.

On Pege 41574, in tha third column,
the first sentence of the first full

states that

miﬂmpll:r sludges from the

of used oil are not regulated under part
279. In fact, as evidenced by §279.10(s),
EPA did intend to regulate such
residuals if burned for energy recovery
or used In a manner constituting
disposal, with the exception of re- -
refining distillation bottoms that are
used ‘as feedstock to manufacture
asphalt products,

On page 41583, in the first column at
the and of section g i1, EPA incorrectly
states that mixtures of used ofl and
diesel fuel mixed by a generator for use
mitsuwn\rahicles“mustbam d
in accordance with the used oil fue

‘specification regulations,” In fact, as the

language of section 279.20{a)(3) states,
EPA does not Intend to regulate such
mixtures under any provision of part
279 once the mixing

On page 41587, near the middle of the
first column, EPA cites Alabama’s
Project ROSE as an example of a
program that runs “do-it-yourself” used
oil collection centers. This is not
entirely accurate. Whila Project ROSE
may & same collection centera
that acoelp; usad oil solsly from
household DIY generators, the preamble
correctly descnbes the Alsbama
program in stating that it accepts used
oil from commezcial generators as well.
Therefore, Project ROSE is not the best
example of 8 “DIY used oil collection
center,” aince by definition, such
<o on centers are not authorized to
accept used 1%1 from regulated
generators. The Project ROSE program
provides a better exampls of n;:'usad oif
collection center,” as
and discussed abave.

On page 41582, in footnote 9, EPA
mi uotes the words of 5 2?9.61(&}{3} ta

off-spec. used oil may be

bumod in an incinacator *in compliance
with subpart O of 49 CFR parts 264/
265." The the regulation
actually reads *' to
undum(:anmmo:zas."EPA
makes the ni:i:ho: l:iumfuhlll' srors oa of
page 41588 paragra
the first colwinn, on page 41599 inph
section b.{4), and on page 41600 in
foolnote 23,

in§279.1

On page 41601, the first peragraph of
soction & states that the requirements for
marksters formarly contained i
§ 266.43 were recodified in pert 279,
subpart H “without modification.” In
fact. EPA did.introduce certain
to these requirements. EPA sdded
cortadn exemptions to tha “rebutteble

resumption™ of mixing used off with
Em.rdous waste, added additional
definitions, and made certain changes to
the record-keeping requirements on
marketers. EPA also amended the
definition of “marketsr” to include only
those whe initfate the shipment
of off-spacification used oil fuel directly
to & used oil burner or whao are the first
to claim that a used oil fuel meets the
specification, The former definition of
marketer included thoss who market
off-specification fuel to other marketers.
EPA made this change because those

persons who initate shipments of off-

: mﬂﬁmﬂmhmlwotharmﬂmam
¥y

covered by the new tracking
requirements in part 279 for genorators,

orters, or racr{fllling facilities.
Sum y, the sentence in the
middle column following Table VL6,
implies that there is an enti cnllod a
“fuel oil dealer’” who is nei

enerator, transparter, or racycling
%adhty who may ba selling on-
on fuel This statement is

misleading in light of the revised
definition of marketer in part 279. “Fuel
oil dealérs” who never handle uged oil
fual were never intended to be regulated
by part 268, subpart E, snd are not
regulated under the new part 279;
subpart H, Persans who accept off-
spoecification used oil fnel from l
genarator,
facility and market it :o a bumer are
subject to regulation under part 279 as
marketors.

EPA discussed the ts for
usad ofl storage at sevaral places in the
. The: tions at

§5279.22{a), 279.45(b}, 279.54(a), and
279.64(a) state that used oil generators,
transporiets, processocs/re-refiners, and
burners must not store used oil in units
other than tanks, tontainers, or units
subjoct to regulation under 284 or
265 of 40 CFR. In the-

discussions of storsge {57 FR 41588,
41591, 41504, and 41600), EPA makes
‘reference lo compliance with parts 264

'wzﬁsmlywithnspadmmﬁm

impoundmenits (parts 264 or 268,
subpart K). EPA clarifies that nothing
procludes a used oil handler fronx
used oil in a containes or tank
thatinm‘l;jecttn D‘nndutha
applicable requirements A ar
265 {i.e., subparts Fand J, mpu:ﬁvaly}
Thess requirements sre more stringent

-not yot

than the used oil manegement standards
promulgated on September
therefors, provide an
protectian of human heaith and the
environment. As stated on page 41591
in the discussion of storage at used oil
transfer facilities, any used oil transfer
K’that is currently in comphance
ok fg'ﬁ d kel
ents v
bedeemed in cumm
nirements promulgatad today, Such
m&ha case for other types of used ail
handlers and other types of storege units
as well,

On page 41509, EPA explained that
off-specification used oil may be burned
only in certain devices. In the preamble

6 1985 regulations, EPA explained
that the regulations ware designed only
to address the burning of used oil in
such dsviﬂc:s end thutofthey dldﬂni(:oth

to bu'.ming used o er

dpp W vices sach as diess] and marina
engines bacause EPA did not develop
tha used oil i on with those
typen of devices in mind {see 50 FR
49102). EPA wishes to clarify that the
provisions of §§ 279.12(c) and 279.81{a}
were not in]tjacl;dﬁo %!:: %u g

po To & burmng

Gil in devices such as dissel and
marine engines is not subject to
regulation under part 279, subpart G. .
3. Corrections to the Regulatory '
Larnigunge

Inthe Seg::bar 10 rule, EPA
exsmpted regulation both as vsed
oil and as hazardous wasts, those
iing that ars used b mkn{';lnh
10 t are
prodm:%s from raguhtinn i§279.10{0)].

.m:&ﬁxmpmgmuﬂb).&

on from the definition of

wasts. [n addition, this notice
corrects a nnmberingmorthal was.
mads in the May 20, 1992 ﬁmlmloisz'
FR 21534) and in the - .
Correction Notice of July 1, 1092 (57 FR

-mzol.lnboththomyznﬁmlmh
- the exclusion

t correction notice, .
non-terne hladmul
oil Slters was codified as
(b}[lsiafszo“{;mmmghm(tﬁ
promulgated paregrsphs (b}13;
or {(b){14). This aciion corzacts thase
errors by thtnndntlﬂhs
exclusion as § 261.4
The Agency lsame §$271.10, -

Authority, to add la
violations of the 1

for states seeking
authoﬂnﬁontnopuﬂ.sta!oprog:m
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in lieu of subtitle C programs. Co:
amended RCRA in 1986 to clarify that
EPA's criminal enforcoment authorities
for violations of subtitle C requirements
extend to violations of requirements for
used oil that is regulated under section
3014 of RCRA but not listed or
identified as a hazardous waste.
Congress also amended section 3006{(h}
to require EPA to apply the same

" standards and p ures in its review
of state programs for nonhazardous used
oil, that it applies when reviewing
programs for iazard_ous- wastes under
subtitle C. In other words, state
programs for nonhazardous used oil
must be equivalent to and consistent
with the federzl program (and programs
in other states). Such programs must .
also provide for adequate enforcement.

- Congress clearlyefgh thet crimina
enforcement authorities wers essential
to successful implementation of federal
regulatory program for nonhazardous
used oils, EPA believes that criminal
enforcement authority is equally
important to adequate enforcemsent of
-state programs for nonhazardous used
oils. Consequently, EPA is amending
§ 271.18 to clarsify that any state that
decides to regulate recycled used oil as
nonhazardous waste and apply to EPA
for authorization to operate its state
in lieu of the federal program

must show that it bas suthority to bring
criminal enforcement actions for
specified violations of its used oil

- In addition, EPA is amending
§279.10(i}, dealing with PCB- :
conteminated oil. The languags
codified in-the September 10 rule
indicated that used cils contaminated
with PCBs, which are regulated under
part 761 of tha TSCA regulations, are
axempt from the part 279 requirements.
EFA's intent was to evoid duplicative
regulation of such used oils, and the
Agency mistakenly included this
language in § 279.10(i}, assuming that -
the requirements in § 761.20(e)
comr::hensiwly regulated such oils.
The-language in § 761.20(e), bowever,
incorporates by reference the
-P@ ents of the former part 266,
subpart E and su‘pplemoms them, rather
than substitutes for them, such that
PCB-contaminated used ofls are
‘currently subject to both RCRA and
TSCA regulations governing the burnin
of used ail for energy recovery. EPA ditf
not intend, by the promulgation of part
279, to relax the exi requirements-
.on used oils containing PCBs. EPA,
therefore, is amending § 279.10(i) to
accurately reflect the complementary
nature of the RCRA and TSCA
regulations. Marketers and burners whao
-merket used oil containing any

guantifiable level of PCBs must comply
with applicable standards of part 279 as
well as additional standards and '
restrictions under 40 CFR 761.20{s).

Consistent with this change to the
regulations, in the preamble statement
on page 41583, in section (v) in the
middle column, PCB-contaminated used
oils, the following clarifying sentences
should be added to the end of the

h; “Marketers and burnars of

used oil who market used oil fuel
containing any quantifiable level of
PCBs are subject to applicable standards
on marketing and burning used oil
containing PCBs found at 40 CFR
761.20(e}. Blending for the purpose of
reducing the concentraticn of PCBs to
below 50 ppm or the lavel of detection
is prohibited.”

] 1 A~ On page 41581 of the preamble, EPA

explained that it was adopting a "'no
free flowing oil” concept to address the
lation of materials containing or
otherwise contaminated with used ofl.
EPA explained thet if there wesno
visible sign of free-flowing oil on-orin
a material, the material would not be
regulated as used oil. Malerials
containing or otherwise contaminated
with used oil would be regulated as
used oil until the used oil was removed
from the material, and the oil removed
from such a material would also be
regulated as used oil. The regulatory
language in § 279.10{c), however,
unintentionally suggests that such
materials continue to be ted as
used oil even sfter the oil is remaoved,
Therefors, EPA is amending § 279.10{c}
to implement the "fres-flowing ofl"”
concept to be consistent with its original
intent. - ' B
EPA has added a h to
§279.12(c) so that ltp;:acf_:sl;stent with
the language in § 279.61(a).
The language in § 279.21(a)
mistakenly suggests that used ol .
Eeneraturs mey not mix used oil with

ous waste if the resulting mixture .

is hazardous. In fact, EPA meant only to
clarify that used oil genérators must
comply with § 270.10(b) as well as any
subtitle C requirements that may apply
to the mixture. EPA has amended &s '
provision accordingly,

The storage provisions in the
September 10; 1892 rule (§§ 279.22,
279.45, 279.54, and 279.64) all contain
similar errors. Each provision contains &
reference to the "*de minimjs” -
wastewster provision of § 278.10(l)
which isunn and somewhat
confusing. EPA is deleting these
references. In addition, all four
provisicns refer to used oil - .
“generators,” even though only §279.22
applies to generators. EPA corrects thesa

arrors. EPA also corrects the referenre to
“generators” in § 279.74{a).

EPA is amending the first sentence of
§ 279.40{a](4} by deleting the misleading {©
phrese "from the initial generstor.” EPA
did not intend for do-it-yourselfers to be
considered generatars. Rather, the
generator is to be considered the person
who sccepts or picks up the DIY oil for
proper managsment. :
EPA is revising the language in
§279.43 (b), which merely cross-
references DOT hazardous materials
transportation regulations in title 49 of

" the CFR to which used oil transporters

may be subject. The original Janguege
could have been interpreted to expand
the scope of the DOT regulations, which
was not EPA’s intent. _
EPA is revising the language in
§ 279.45{d}(1) by adding a paregraph
[d}(2)(iii) to this section. Pamgrapg-
{d}(1)(iii) providex an equivelent
secondary containment system for used
oil stored in containers. EPA already
provides an equivalent secondary _
containment system for used oil stored
in existing and new aboveground tanks.
Therefore, EPA is now providing this
reguiation for used ofl stored in T
containers to allow for consistency in
the storage of used ol stored in
aboveground tanks and containers. This .
revision is also added to § 279.54{c)}(1). N

' Administrative Procedures Act (APA) (

Requirements . _
Today's ruls is issued without prior
notice and comment. All changes being
nmade either correct errors or help to
«clarify the language conteined in the
May 20, 1992 and September 10, 1992
final rules. No further public comment
is necessary. :
List of Subjects
40 CFR Part 261
Hazardous waste, Recycling,
Reporting and recordkeepin
requirements. :
40 CFR Part 264

Hazardous waste, Packaging and
containers, Security measures, Surety

‘bonds.

40 CFR Part 265

Hazardous waste, Packaging and
mﬁnm. Security measures, Surety

40 CFR Part 271

Administrative practice and
rocedure, Confldential business
formation; Hazardous materials
transportation, Hazardous waste,
Indians-lands, Intergovernmental RS
relations, Penalties, Reporting and D
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recordkeeping requirements, Water o PART 265 INTERIM STATUS 12, Section 271.26 is amended further
pollution conirol, Water supply STANDARDS FOR OWNERS AND by adding {h) and Table 1 to
TREATMENT, STORAGE, AND 271.28 for ' used ol}

Petroleum, Recycling, Reportingand  DISPOSAL FACILITIES § Faquirements
recordkesping requirements, Used oil. : . . . managament. .

Daled.Ma.rchzz 1953, 7. The suthority citation for part265 *+ + =« = = S .

I:G continues to read as follows: (b){1) Unless otherwise provided in

Ass:stangSurgeon General, USPHS, Acting Autharity; £2 U.S.C. 6905, 091 2te), 6924, pat 271, state s shall have
Assistant Administrator. 6925, 6935, and 6338, standards for the marketing end burning

For the reasons set out in the
prsamble title 40 of the Code of Federal
Regulations is amended as follows:

PART 261—{DENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:
Authority; 42 U.S.C. 6905, 6212(a), 6921~

6927, 6930, 6924, 6935, 6937, 6938, 6939,
and 6974.

§261.4 [Amendad]

2. Section 261.4 is amended by
redesignating paragraph (b){15} as
(b)(23).

3. Section'261.4 is amended by

adding paragraph (b){14} ta read as
follows:

§261.4 Excluslons.

(‘b) x ¥ &

(14) Used oil re—mﬁnmg distiliation
bottoms that are used as feedstock to
manufacture asphalt products,

* . L] [ ]

§261.5. [Amended]

4. Iy paragraphi (j), revisa the phrase
“subpart G of part 279,” to read "part -
279."

PART 264—STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOQUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

5. The authority citation for part 264
continues to read as follows:

Authority: 42 U.5.C. 6905, 6912(a), 6924,
and 8925,
. 6, Section 264.1 is amended by

revising paragraph (g}(2} to md B
follows:

. §2641 Purposs, scops, and applicabilty.
L ] - L] - *

* * w

{2) The owner or operator of a facility
able materials described
in § 261.6 {a){2}, (3}, and (4] of this
chapter (except to the extent they are
referred to in part 278 or subparts C, D,
F or G ofparl 266 ufthis chapter}.

8. Section 265.1 is amended by
revising pmgraph {c)(6} to read [
follows: '
§265.4 Purposs, scops, and spplicability.

(c] L I B ]

{6) The owner or operator of a facility
managing recyclable materials described
in § 261.6 (a)(2), (3), and (4) of this
chapter (except Lo the extent thay ere
referred to in pert 279 or subparts C, D,
F, or G of part 266 of this chapter).

* L *

PART 21—REQUIREMENTS FOR
AUTHORIZATION OF STATE.
HAZARDOUS WASTE PROGRAMS

9. The authority citation for part 271
continues to read as follows:

Anthority: 42 U.S.C. 6005, 6912(a), md
6925,

10. Section 271.16 is amendad by
revising paragraph {8)}(3)(ii) to read as
follows:

§271.16 Requirements forenforcement
authority.
} - K W

{3} * R R

{ii} Crimina! remedies shall be
obtainable against any person who
knowingly transports, treats, stores,
disposes or recycles any used ail .
regulated by EPA under section 3014 of
RCRA that isnot listed or identified as
a hazardous waste under the state’s .
hazardous waste in vielation of
standards o ations for
management of such used oil; or who
mekes any false staternent or
representation in any appl.lcal:ion. label
manifest, record, report, permit or other
document filed, maintained, or used for
purposes of program compliance
(including compliance with any
standards or regulations for used oil
regulated by EPA under section 3014 of

RCRA that is not listed or tdentified as-
hazardous waste}.

§271.2¢ {[Amendad]

11. The second sentence in § 271.26{g)
is amended by adding a parenthesis
after the phrase “as pert of its
euthorization petition submitied to EPA
under §272.5”

of used oil for energy recovery that are

~ at loast es stringent as the requirements

and prohibitions thet EPA adopted on
November 29, in 40 CFR part 266,
subpart E of this chapter. The part 279
of this chapter requirements spécified in
Table 1 (; t those provisions
identified in | otes 1 and 2 of Table
1) are Federally enforceable in those |
states that have not adopted siate
requirements equivelent to 40 CFR part
279, subparts G and H of this chapter
requirements and have not been -
authorized to enforce tha state
requlljemauts.

TABLE 1.—REGULATIONS ADOPTED
NOVEMBER 29, 1985 REGARDING

THE BURNING OF UseDp OiL FOR
ENERGY RECOVERY

[fhoss Part 279
o be m EPA]
-
4OCFRpan.266 aub-- mwg;gpmt
part E {1992} rs
Sec. 266.40{a) .. - | Sec. 275.60{a)
Seg. 266.40(b) .......... Sec. 279.17
Sec, 266.40(c) [rnt- | Sac. 279.63(a), (0}
table 1 and (c}2 -
Sec. 268.40(d)(1) and. | Sec. 279.10(b)(2)
@. N and (3}
Sac. 268.40{e) ..o | S0C. 279,11
_ Sac, 279.60(c)
Sac. 266.41{a)(1) and | Sec. 279.71
2. =
266.41(b){1) ond (2) ... | Sec. 278.64(a)
. 279.23(a)
Sac. 268.42(a) ....-....— | Sec. 279.60{a)
Sec. 268.42(h) ............ | Sec, 279.70(a)
Soe, 266.42(8) 1nveeine Sec. 279.60{a)
Sec. 266.43(a)1) ...— | Sec. 279.70(a} and
®)1)
Sec, 268.43@(2) e | SC. 270.70(0}2)
Sec. 268.4300K1) .- See. 279.72(a)
Sec. 266.430)(2) ...... | Sec. 270.71
Sac. 268.43(b)K3) ....... | Sec. 279.73(n)
Sec. 260.43(b}4)—) | Sec. 279.74{a)
‘Sac. 2654508} .. | not included
Sec. 268 AMDYEND Sec. 279.75(a)
Sec. 266.43pUENH .. Soc.’m 7406} arli
{©
. T2
Sec. 266 43LKENT) ... [ Sec. 279.74{a)
) Sac. 279.750)
Soc. 265.44(2) ... Sec. 270.81{n)
o Sec. 279.23(a)
Sac. 266.44F ... F Sec. 270.82(a)
Sec. Y s | SOC 279.856(0)
Sec. 268.44{d) ... | Sec. 279.72(a)
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| TABLE $.~REGULATIONS ADOPTED |

NOVEMBER' 29, 1985 REGARDING
THE BURNING OF USED OIL FOR

ENERGY RECOVERY—Continued -

o R e

Former provisions of | Recodified -
40 CFR part 268, sub- m%&gmn
Sec. 279.65{a) and

part E (1992)
Sec. 279.
Sac. 2_769%)

'Conlaing additional new defnitions that
ware not included In tha 1985 rule

2Paragraphs (c)(1) and (2) of §279.63
contaiarl;a%ow axa% mmmraimue

wmpbonmatwerpno(pan'd the 1685

" (2) In states that have not been
authorized for the RCRA base p
all requirements of Part 279 will be
Federally enforceabie affective March 8,

PART 278—~8TANDARDS FOR THE
MANAGEMENT OF USED OIL

. 13. The suthority citetion for part 279
continues to read s follows:

Authority: Sections 1006, 2002{a}, 3001
through 3007, 3010, 3014, and 7004 of the
Solid Waste Disposal Act, as ameaded (42
U.5.C. 6905, 8912{a), 6921 through 6927,
§930, 6924, and 5074); and sections 101{37)
and 114(c) of CERCLA {42 U.S.C. 5601(37)
and 9614{c)). :

$§279.9 [Amended} :

14, In § 279.1, the definition of "used
oil,” is amended by revising the phrase
“if contaminated” to read “is
contaminated,” '

15. Section 279.10 is emended by

revising peragraph (b){2) Introductory
text to read as follows:

$§275.10 Applcabllity,
L

(2} Characteristic hazardous waste.

Mixtures of used oil and hazardous
waste that solely exhibits ons or more
of the hazardous waste characteristic
identified in subpart C of part 261 of
this chapter end mixtures of used oil
and ous waste that js listed in
subpart D solely becauss it exhibits one
or more of the cheracteristics of

us waste jdentified in subpart C

are subject to:
- - »* » L J

16. Section § 279.10(b)(2)(ii) is
amended by adding the phrase “Except

as specified in § 278.10(b)(2)(iii)” at the

beginning of the h,
17, ? 279.10] ﬁ){zi{uﬁ revise the.
phrase "becanse if exhibits" to read
“becausa it exhibits",

18. In §279.10{d){1) revise the phumse
"orlother products” to read “o other
fue ucts’’. -

19‘?'1:% 278.10{e){3)(ii) revise the
hrase “if the materials are identifiad as
azardous waste” to read “if the

materials are listed or identified as
hazardous westes.”

. 20, Section 279.10 is amended further
by revising peregraph (c), paragraph
(e){4) end paragraph (i) to read as
foliows:

$279.10 Applicabiiity,
E L " L

(c} Materials containing or ctherwise
contaminated with used oil, (1) Except
as provided in paragraph (c)(2) of this
section, materials con or
otherwise contaminated used oil’
from which the used oft hasbeen -
properly drained or removed to the
extent possible such that no visible
signs of free-flowing oil rernain in or on
the material: :

{i} Are not usad oil and thus not
subject to this and :

Gi) e are subject to the

. waste regulations.of

w

124.260through265,zaa.andg;guof _

this chaptar,

(2) Materials containing or otharwisa

ﬁontaminatad ; ed with used oil that are
urned i0f energy recovery sre subjact
to regulation as used oil?nder this part.

(3) Used oil drained or removed é)om
materials containing or otherwise
contaminated with used oil is subject to
regulation as used oil under this part.

L ] B * & |

(B] - ® W

(4) Used oil re-refining distillation
bottoms that are used as fesdstock to
manufacture asphalt products are not
subject to this part,
* - ) L * *

(i) Used oil containing PCBs. In
addition to the requirements of 40 CFR
part 279, marketers and burners of usaed
oil who market used oil containing any
&uantiﬁabla level of PCBs are subject to

8 requirements found at 40 CFR
761.20(e).

21, The table in §279.11 is amended
by adding a note to the end to read as
follows:

§279.11  Used ol specifications.
- » * - » *
Note: Applicable standards for the burning

f used ir taining PCBs are imposed
:0 CFR gslfgg(e}. o by

22. Section 279.12 is amended by
adding paragraph (c}(3} to read &s
follows:

$279.12 Prohibitons.
-

" k. ow »
Q)

{3} Hazardous waste incinerators
subject to regulation wndar subpart O of
parts 264 or 265 of this chapter, = -

* » - - .

23, Section 279.21 Is amended by -

revising paragraph (a} to read as follows:

§27921 MHauxardous waste mixing.

(a) Mixtures of used oil and hazardons
waste must be managed in eccordance
with § 279.10(b}.

L L L] [ L ]

§279.22 [Amended] _ .
24, The first sentence of § 279.22 is
removed,

§279.23 [Amended]
25. In §279.23 remove paragraph (b}
pg (a) a2

andOdmdadgnata b ()
introdu text paragraphs (a)}(1
through (3) es (a} through (c)

respectively,

§279.40 [Amended] : -

26. I the first sentence of §279.40
(a)(4), revise the words “generated by,”
to read “from" and remove the words
“from the initial generator.”

27. In § 279.40 (d)4), the phrass “of
the partial Marketers" is removed,

§279.42 [Amended]

28. In §279.42 paragraph (a) is revised

to read as follows:

§279.42 Notifiction, : g
(a) Identification numbers, Used 0il
transporters that have previously
notified EPA of hazard%us waste and
other used oil management activities
and obtained a U.S, EPA Identification
Number must renotify to identify their
used oil transporter activities. - :

Vs
#

L L

29. In § 279.42(b}{1), revise the phrase

“To obtain EPA Form 8700-12" {o read

*‘To obtair ordering information for EPA
Form B700-12",

30. Section 279.43 is amended by
revising paregraph (b) to read as follows:

§279.43 Used oll transportation.

{b} DOT Requirements. Used oil
transporters must comply with all
applicable siromme
Department o portation
regulations in 49 CFR parts 171 through
180. Persons transporting used oil that
meets the definition of & hazardous .
material in 48.CFR 171.8 must comply
with all applicable regulations in 49
CFR paris 171 through 180,

» w L

§279.48 [Amended]

31, Section 270.45 is amended by | - " {
removing the first sentence and revising :

uirements under th_e u.s.

-.}I
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the ward "generatﬁrs" in the third 36, In §279.54{a) remove the words “generators” in the third sentence to
sentenceln slo read “h-d:insporters’l'; “or mSectl ", . ded b read "burners™.

32 279.45 @ ph- : 3z on 279.54 is amen ¥
(d)(2)(iii} and revise the peﬂg od at the adding paragraph {c)(1){iii} and §279.70 [Amended)
end of peragraph (d){(1)(ii) to read *; or”  revising the period after paragraph. 41. In § 279.70(a), revise the word
as follows: _ _ {c}{1}(ii) to read **; or"" as follows: “section” to read “subpert.”

mm.:i Usad oll storage at transfer §279.54  Used oll managsment. §279.72 [Amended]
(> ** * {0) : - -" " " 42.In §279.72(a), remove the last
1} * v 1pr * * santence.

{iii) An equivalent secondary (iif) An equivalent secondary Amended)
containment system, ' containment systemt. §279.73 |
» " » - . x . - . " 43.In § 279.73(a), revise “this
§279.59 | doc) §279.60 | doc) section” to read “this subpart,”

51_ {Amen [Amen .In §279.73 pas k (a) is revi

33, Paragraph (a) of §279.51 isrevised 38, In §279.60 (b)(1) reviss “this o 4. In § 270,72 peragrep (s} is revised
to read &s follows: subpart” to read “with subpat”.. : don,

§279.51 Notification, §279.62° [Amended) §2ren3 W ""_-"“

(a) Identification numbers. Used oil 39, In § 279.62 paragraph (a)(1) is. () Used oil fuel marketers that have
processors/rerefiners that have revised to read as follows: _ n:;;re_vi_ously notified EPA of their
previously notified EPA of hazardous : used oil fusl marketing activities must
waste and other used oil mansgement ~ $279.62 Notification. notify EPA to identify thess used oil
activities and obtained a U.S. EPA e o0 fuel marketing activities. Even if a used
Identification Number must renotify to {a) Used oil burners that have not oil fuel marketor has previously notified
identify their used ol processors/ _ Erevious!y notified EPA of their used oil. EPA of hazardous waste mansgement
rerefiners activities. . : ing actjvities must notify EPA to activities under section 3010 of RCRA
s = o  w N identify their used oil bum]:ﬂ activities. and obtained an identification number,

Even if a burner has previously niotified  tha used oil fuel marketer must renatify
§279.52 [Amended] EPA of hazardous waste management to identify used ofl fuel marketing

34. In § 279.52(b}(6)(viki)(C) revise the activities under section 3010 of RCRA activities.
phrase “paragraph (h} of this section” to :ﬁld obtaineid an idantiillcation ?yuinber. x o » » .
read “paragraphs (b)}(6){viii} (A) and ia used oil burner must renoctify to
of thispsecl.ion?". Xe)viii) (A) and (3) identify used oil burning activities. §279.74 [Amended] _
Amended] s 45, In-the first sentence of § 279.74(z),
I revise the word “generator” to read

35. In § 279,54, remove the first §279.64 [Amended] e
sentence and revise the word 40. Section 279.84 is amended by ' *
*generators™ in the third sentence to removing the first sentence of this [FR Doc. 93-10212 Filed 4-30-53; 8:45 gl

read "processors/re-refiners”, section and revising the word BILLING COOE $580-50-P
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View Record Detail

Faxback 11783
9592.1993(06)

United States Environmental Protection Agency
Washington, D.C. 20460
Office of Solid Waste and Emergency Response

October 7, 1993

Ms. Mary Anne Hunter
Environmental Coordinator

AVM, Gabriel, Maremont Exhaust -
Arvin Industries, Inc.

1531 13th Street

Columbus, Indiana 47201

DPear Ms. Hunter:

Thank you for your letter dated November 3, 1992, requesting
clarification of the September 10, 1992, Recycled Used Oil
Management Standards. Specifically, you asked for clarification of
the used oil processing standards as they apply to coolant
recycling and oil/water separation activities and for clarification
of used oil transporter standards as they apply to transport of
metal scrap containing small quantities of oil.

Regarding the applicability of the processor standards, EPA is
aware that the term "processor,” as defined in the used oil
management standards, can be broadly construed to include a number
of basic on-site recycling activities that the Agency did not
necessarily intend to cover (e.g., coolant recycling and oil/water
separation). '

EPA intended to include as processing only those used oil

filtering and/or separation activities whose primary purpose is to
produce used oil or to make it more amenable for the production of
used oil derived products. Under this interpretation, neither the
coolant recycling or the oil/water separation activities referred

to in your letter would be considered used oil processing because,
in these cases, the filtering and separation activities are

incidental or ancillary to the normal manufacturing process, i.e.,
used oil processing is not their primary purpose. The primary
purpose of the oil/water separation activity described in your

letter, for example, would be to remove used oil from wastewater to
make the wastewater acceptable for discharge.

Although EPA believes that the current definition of




"processor” can be properly read not to encompass oil/water
separation or coolant recycling performed on-site at an industrial
facility, we are, nonetheless, currently considering amendments to
the used oil regulations to clarify the Agency's intent to exclude
activities such as these from the requirements for used oil
Processors.

You also asked for clarification regarding the applicability

of the used oil transporter requirements to metal scrap haulers.
Generally, under section 279.10(c), materials containing or

otherwise contaminated with used oil are regulated as used oil

until the used oil is removed from the material. However, as

clarified in the May 23, 1993, Technical Amendments and Corrections
to the Final Rule, materials containing or otherwise contaminated
with used oil, from which the used oil has been properly drained or
removed to the extent possible such that no visible signs of

~ free-flowing oil remain in or on the material are not considered

used oil unless they are to be burned for energy recovery (58 FR
26420). Therefore, if the scrap referred to in your letter meets

the "no free flowing oil” standard described in the May 23, 1993,
technical correction notice at 58 FR 26420, it would not be -
considered used oil subject to the transporter-standards. However,

the used oil removed from the metal would be covered under the used
oil management standards.

1 hope that this addresses your concerns. If you have other
questions regarding the used oil management standards, contact
Eydie Pines at (202) 260-35009.

Sincerely,

Jeffery D. Denit
Acting Director
Office of Solid Waste

ek,
By "

-
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Containers -
(40 CFR Parts 264/265, Subpart I; §261.7)

Updated July 1997
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@

3. REGULATORY SUMMARY OF THE
EMPTY CONTAINER REQUIREMENTS '

The regulations at §261.7 define when hazardous waste residue in an
empty contziner is exempt from regulation. These regulations set out -the
requirements for rendering a container or inner liner "empty." To '
distinguish between the usual meaning of the word "empty" and the strict
regulatory definition, the phrase "RCRA empty” is sometimes used. Any
hazardous waste remaining in either a RCRA empty container or inner liner
is not ‘subject to regulation under RCRA Subtitle C. EPA promulgated these
regulations to give guidance to owners/ '
operators on how to empty their containers so that the containers are no
longer subject to regulation, even if some residues remain in the container.
Therefore, these regulations allow an owner/operator to reuse containers
or inner liners meeting the provisions of §261.7 since the container is no
longer considered to hold hazardous waste. '

3.1 REGULATORY STANDARDS

Throughout this section, there will be references to the term "inner liner."
This term refers to a continuous layer of material placed inside a tank or
container which protects the construction materials of the container from
contact with the contained waste or reagents used to treat the waste
(§260.10). The following is a summary of the standards for rendering a
container or inner liner RCRA empty.

P

GASES

~Containers holding compressed gases that are hazardous wastes are
considered empty when the pressure in the container approaches
atmospheric pressure (§261.7(b)}(2)).

ACUTELY HAZARDOUS WASTE

A container or inner liner of a container holding acutely hazardous waste
(i.e., all '

P-listed wastes and other hazardous wastes with the designated hazard
code H) is empty when one of the following conditions is met:

* The container has an inner liner which prevents contact with the
container and the liner is removed (§261.7(b)(3)(iii))

The information in this document is. not by any means a’ complete representation of EPA’s S - 3
, _ regulations or policies, :
. but is an introdu(_:tion to the topic used for Hotline training purposes.
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or
» The container has been triple rinsed with a solvent appropriate for
removing the acutely hazardous waste (§261.7(b)(3)(1))
or
» When triple rinsing is inappropriate, an alternate method is used

(§261.7(0)(3)(ii)).

The informatien in this docement is not by any means a complete representation of EPA’s
regulations or policies, '
but is an introduction to the topic used for Hotline training purposes.
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To date, EPA has not defined triple rinsing in the regulations or in
interpretative guidance. The rinsate is considered acutely hazardous waste
according to the mixture rule; however, the act of triple rinsing is not
considered treatment (45 FR 78528; November 25, 1980).

OTHER HAZARDOUS WASTE

A container or inner liner removed from a container holding nonacute
hazardous waste as identified in Part 261, Subparts C and D, is empty
when: K

* All wastes have been removed using practices commonly employed
industry-wide to remove wastes from containers or liners, such as
pouring, pumping, aspirating, and draining (§261.7(b)(1)(1)) and no
more than 2.5 cm (1 inch) of material remains in the container or
liner (§261.7(b)(1)(ii)) '

or

* No more than 3 percent by weight of the container remains for
containers with a capacity of 110 gallons -or less, and no more than
0.3 percent by weight remains for containers with a capacity greater
than 110 gallons (§261.7(b)(1)(iii)).

- Common emptying methods might remove the liquid phase of the waste;
however, solids or semisolids might adhere to the sides of the container,
The definition of empty container therefore states that in addition to
emptying the container using common practices, no more than 2.5 cm (1
in) of material may remain in the container for it to be considered empty.
If common practices are not used to empty the container, then the weight
determination must be used.

RESIDUES FROM EMPTY CONTAINERS

Residues remaining in a RCRA empty container are exempt from Subtitle C
regulation. -Likewise, residues removed from an empty container (i.e.,
removed after the container meets the regulatory definition of empty) are
also exempt from Subtitle C requirements, including the requirements for
determining hazardous waste characteristics.. In contrast, residues
removed from a container that is not RCRA empty or that result from
rendering a container empty are fully subject to Subtitle C.

The information in this decument is not by any means a complete representation of EPA’s
regulations or policies,
but is an introduction to the topic used for Hotline training purposes.
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I1SIS/INARI, Inc.

1627 X Street. NW
Suite 700

Wasnington. DC 20006
{202} 466-4050
Easyling §2023427
TWX 7108229782

Tha tnstitute ot Scrap ron sl S1eM,
N, ahdl e Nabonat Aupacishon oF
Ancyehng Mdusined. e, merped o

Juns 9. 1MT

September 8, 1987

UP-DATE ON DRUM RECYCLING

Over the past months, ISRI staff and counsel have engaged in discussions
with representatives of the National Barzel and Drum Asscciation (NABADA},
an organization representing drum reconditioners nationwide, concerning
the development of appropriate guidance to scrap processors who elect to
handle obsolete containers. This effort was undertaken in response to the
safety and environmental threats posed to processors by steel drums which
have been used to transport products that are considered "hazardous
wastes"” or "hazardous substances." Recognizing that properly cleaned and
prepared containers could provide a dependable and useful source of metal
scrap, NABADA and ISRI have sought to develop recommended criteria and
standards which would enable processors to receive and process empty drums
with minimal risk. ' :

Based upon information provided by NABADA, it appears that many companies
in the drum reconditioning industry (and possibly some outside it) arxe
capable of properly preparing containers for scrap. ISRI recommends that
you limit your acceptance of steel drums to those that have been prepared
in accordance with one of the following two procedures. NOTE: If a drum
has held any acutely hszardous waste, ~ag defined by federal EPA
regulationsg, 1t must be triple-rinsed with an appropriate solvent before
or during processing under either of these procedures. :

Subject to this requirement, the choice of the alternative procedures will
be determined by the reconditioner based upon the character of the prior
residues, the equipment available to the reconditioner, and your
preference. - :

METHOD 1, The container interior and exterior are cleaned, using
an effective cleaning agent, and purged of all foreign
matter and prior residues, ~ including labels and
decorative coatings, and the container is mechanically
or hydraulically crushed and/or shredded. '




Drum Recycling Up-bDate
September g, 1987

Page 2
METHOD 2. The container interior and exterior are thermally
: neutralized in a drum reclamation furnace, thereby
removing all foreign matter and prior residues,

including 1labels and decorative coatings, and the
container is mechanically or hydraulically crushed
and/or shredded.

In addition to specifying that drums be prepared in accordance with one of
the foregoing methods (and the regquirement for triple-rinsing where they
contained an acutely hazardous waste), the contract of sale betfween you
and the reconditioner should include the following warranty:

"Notwithstanding any other warranty or limitation of warranty
herein, Seller warrants that to the best of his knowledge, based
upon reasonable inguiry, the metal scrap to be delivered under
this contract of sale does not contain any 'hazardous substance,’
as that term is defined in Sec. 101(14) of the Comprehensive
Environmental Response, Compensation and Liability Act, 42 u.s.cC.
9601(14), as amended, except those 'hazardous substances' which
are integral constituents of the metallic fraction of the scrap
metal. Seller will indemnify and hold Buyer harmless from any
and all claims, demands and liabilities, including reasonable
attorney's fees, to the extent resulting in whole or in part from
a breach of the foregoing warranty. Buyer hereby agrees that it
will not assert any claim for contribution or indemnification.
against Seller under any statute or common law in connection with
any claim against Buyer arising from the presence of a hazardous
substance in Buyer's products or wastes or on Buyer's land except
as may have resulted in whole or in part from a breach of the
foregoing warranty." '

Except for the last sentence, this is substantially identical to warranty
language already in use in many metal scrap contracts. The last sentence
would obligate the processor to refrain from suing the drum reconditioner
for contribution to or indemnification of the' processor's cleanup costs if
(but only if) the material delivered by the reconditioner conformed to the
warranty, i1.e., contained no hazardous substances. This provision would
in no way detract from the processor's right to bring suit under the
warranty against the reconditioner if cleanup costs result in whole or in
part from delivery of non-conforming, contaminated drums, and to recover
cleanup costs and associated expenses.

NABADA members' readiness to provide this type of warranty protection to
purchasing processors indicates a high degree of confidence in the
reconditioning industry's ability to deliver containers which are both
legally and factually empty, and contain no releasable hazardous
substances. ISRI commends the drum reconditioning industry for its
recognition of the potential hazards and liabilities created by -so-called
"empty containers® in scrap processing facilities. Through joint industry
efforts, processors' current uncertainty about acceptance of this material
can be significantly reduced. -
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Arranging for Recycling:

Transactions Involving Copper and Brass

The following document provides historical statistics and documenta-
‘tion illustrating the use of copper and brass scrap in the manufacture
~ of copper-bearing materials. This document has been prepared to

- assist members in documenting the requirements listed below.

This document is provided for informational purposes only and does
not constitute legal advice.  Accordingly, members with questions
regarding any aspect of these rules should contact their legal counsel.

Executive Summary:

On Nov. 29, 1999, President Clinton signed into law the Superfund Recycling
Equity Act. This law clarifies Superfund to state that recycling is not disposal,
and shipping for recycling is not arranging for disposal. As a result, recyclers
may no longer be held responsible for cleaning up a contaminated site when the
site's owner or operator caused the contamination. This necessary clarification
removes an impediment to reaching America's recycling goals while saving
many recycling businesses. :

The new law builds a test to determine what are recycling transactions that
should be encouraged under the legislation and what recycling transactions are
really treatment or disposal arrangements cloaked in the mantle of recycling.

For past and future transactions, a recycler must be able to demonstrate all of
the following:

1) Recyclable material met a commercial specification. {127(c)(1)}

2} A market existed for the recyclable material involved in the transaction.

{127(c)(2)}

3) A substantial portion of the recyclable material was made available for
use as a feedstock for the manufacture of a new saleable product.

{127(c)(3)}

4) The recyclable material could have been a replacement or substitute for a
virgin material, or the product to be made from the recyclable material
could have been a replacement or substitute for a product made, in whole or
in part, from a virgin raw material. {127(c)(4)}

© 2000 Institute of Scrap Recycling Industries, Inc.
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General Information B

Recycling, a significant factor in the supply of many of the key metals By precei COPPET i
used in our society, provides environmental benefits in terms of energy veyelee i any
savings, reduced volumes of waste, and reduced emissions associated ollier engincering metul’,
with energy savings. The reusable nature of metals contributes to the
sustainability of their use: '

The U.S. copper industry relies heavily on scrap copper as a raw material. Substantial reserves of
primary copper and extensive use of scrap both contribute to the self sufficiency of the United States
and therefore, to the reliability of supply of copper to manufacturing industries!. As such, secondary
copper is an extremely important copper source for both refineries and brass mills.

While terminology may vary, purchased copper scrap is generally categorized as follows: new scrap
or manufactured scrap, which is generated during the fabrication of copper products, and old scrap,
which consists of wornout, discarded or obsolete copper products. Scrap that is recycied within the
generating plant (i.e. not sold) is called runaround or home scrap. E

The scfap recycling industry has the primary role in the accumulation, grading and distribution of
copper and brass scrap. As highlighted above, the basic sources of copper and brass scrap can
nclude ' B

A) New industrial scrap from various manufacturing operations
*  scrap stampings, turnings, borings and spinnings
» shavings, reject materials
» skimmings, slag, drosses, ash, grindings

B) Obsolete scrap from:
« telephone, rail and power utility dismantling operations

* home, farm and industry :
o old copper tubs, boilers, hot water heaters, appliances, wire, valves
(o) scrap aulo paris

* . repair and rebuilding of electrical motors and generators

» military bases

Additional sources are described in the article entitled, ‘The Copper Scrap Puzzle’ which was
published in the January/February 1990 edition of Scrap Magazine. (see Sources)

Brass is basically an “alloy” (mixture) of copper and zine, with other elements added for special
uses. The color and properties of brass vary with its composition. When the alloy contains
approximately 65% copper, it has a golden yellow color and is known as yellow brass, when it

_ contains higher copper content, it has a reddish copper color.

To obtain special properties, other elements such as lead, tin, or nickel are added to the copper-zinc
alloy. For example, lead is added to improve machinability. This alloy is referred to as ‘leaded
brass’. Brass containing lead that can be easily machined is often used in making precision
equipment. Nickel may also be added to obtain a silvery white color that makes the alloy a more
suitable base for silver plating. Silver plated flatware and hollowware often have a brass base,
Bronze is an alloy of copper, tin and zinc. The diverse and heterogeneous composition of the scrap -
materials purchased in no way detracts from the quality of the end product produced. In point of
fact, copper produced from scrap is a perfect substitute for primary refined copper and is used to
make wire, brass and other copper products®.




Comme1c1al Spe 1f1aat10ns

Under section 127(c)(1) of the new law, a recycler must be able to demonstrate that the recyclable
material met a commercml specification at the time of the transaction. The specification can include
those published by trade assoc:atlons such as ISRI, or other historically or WIdely utlllzed '
specifications. '

Scrap Specifications
Circular 1898

cuMelinestor ISRI’s Scrap Specifications Circular (1998) contains approximately 40
Nonterrens Serap:Mf-9g | different guidelines for copper and copper alloy scrap. These

) specifications can be downloaded from the following site:

@ lsn::;t:te of WwWWw.isri.org.

Ism Recyciag
Industries, Ine.

THE ORIGINAL RECYCLERS®

Often, recyclers will use one of the following widely recognized broad guidelines to describe their -
recyclable commodity: |

No. 1 Copper ' Hard Brass

No.- 2 Copper _ 'Red Brass

Light Copper Yellow Brass

Radiators Spigots, cocks & faucets
Refinery Brass

Copper-Bearing Materials

Or, each consumer will develop his or her own set of specifications based upon the individual
facility’s requirements. This may be necessary because the consumer has specific equipment,
processes or produets unique to the facility. . .

The specification, whether broad or specific, will often be based on the copper content or physical
nature of the material. Most of the terminology used in the scrap business defines the origin, use,
composition, or grade of the scrap®.

A specification may be as specific as a term such as ‘drove’ (ISRI specification term for copper
bearing scrap) or as broad as ‘radiators’. Specific terminology aside, at the time of the transaction,
the consumer and the recycler agree to the sale of a specific material. The agreement may be
memorialized in a purchase order, sales agreement, invoice, or in another fashion. By entering into
the deal and subsequently accepting the material shipped by the recycler, the consumer confirms that
the recyclable material met the desired specification. Therefore, one can reference the terms of the
agreement as confirmation the recyclable material met (meets) a commercial specification.

Copper and copper alloy scrap compose a significant share of the world's i
supply. In the United States, about 44% of total annual copper consumption §
was from copper in oid and purchased new scrap.

Snurce:_ U.S. Geological Survey




Established a*kets

To be afforded liability relief, a recycler must be able to demonstrate under Section 127(c)2) that a
market existed for the recyclable material. Evidence of a market can include, but is not limited to, a
third party published price (including a negative price), a market with more than one buyer or seller
for which there is a documentable price, and a history of trade in the recyclable material,

Copper is freely traded on commodity e Cash Priee Vorsus 1 Serep Price

“future exchanges located in London (the
London Metal Exchange) and New York
City (Commodity Exchange, Inc. i.c., e
Comex), and is therefore subject to
periods of price volatility unrelated to
supply-and-demand findamentals.

Additionally, domestic producers - im
maintain a published list of prices for

cathodes which change with market A
conditions. Domestic scrap prices are nen

usually keyed to Comex prices. As
evidence, LME, Comex, and scrap prices :
have exhibited a high degree of ' .
correlation over time. (see chart)

Sourchs Mote' Sulletty, Londers Metals: Exchancs.

According to the U.S. Geological Survey (USGS), while copper scrap prices correlate to the price of
refined copper, the price paid for scrap at each level of processing must be sufficiently discounted to

allow for all subsequent processing costs. Thus, a scrap collector who must perform such functions { /\a
as sorting, shipping, chopping, baling, ete. will pay less for scrap than does the consumer of the L e
scrap’. : '

The history of trade in scrap has been memorialized by the American Metal Market (AMM). AMM"
has tracked the price of scrap for decades. Attachment I is a chart of selected copper scrap prices
dating from 1970. This chart tracks data collected by AMM and can be found in the USGS
Statistical Compendium on Copper (see Other Sources). o

Market fluctuations and prices are tracked not only by AMM, but the USGS as well. USGS
traditionally includes a discussion on copper scrap prices in its publications on metals recycling.
The following is an excerpt from a 1997 USGS Report. A copy of the entire document can be found
in Attachment II: :

“Copper scrap prices trended upward during the first half of _
1997, following the upward trend in refined copper prices. In the
first half of the year, the New York average buying price for No.
1 scrap at brass mills, and No. 2 scrap at refiners, averaged $1.08
and $.090 per pound, respectively. In July, scrap prices followed %
refined prices in a downward spiral; the No.1 and No.2 scrap
prices averaged $0.91 and $0.74, respectively, during the second
half of the year. The margin between refined copper and No.2
scrap averaged $0.26 per pound during the first half of the year
and declined with lower prices, averaging $0.24 per pound dur-
ing the second half of the year. In December, when No.2 sciap
averaged only $0.62 per pound, the margin had shrunk to $0.21

per pound.” '

s Jricusiry N




127(c)(3)(4))

Feedstock in Manufacturing |

In addition to the two criteria reviewed previously, the new law requires a faclhty to demonstrate the
following to be afforded relief from Superfund liability: 1) that a substantial portion of the
recyclable material was made available for use as a feedstock for the manufacture of a new saleable
product; and 2) the recyclable material could have been a replacement or substitute for a virgin
material, or the product to be made from the recyclable material could have been a replacement or
substitate for a product made, in whole or in part, from a virgin raw material.

According to the legislative history of the law, it is not necessary that the person who arranged for
recycling document that a substantial portion of the recyclable material was actually used to make a
new product. Instead, the person need only be prepared to demonstrate that it is common practice
for recyclable materials that he or she handles to be made available for use in the manufacture of a
new saleable product. For example, if recyclable stainless steel is sold to a stainless steel smelter, it
is presumptive that recycling will occur. Likewise, it is the intent of the second requirement that
the person be able to demonstrate the general use for which the feedstock material was utilized. The
law does not intend that the person show that a specific unit was incorporated into a new product.

Accordingly, the following documentation and charts illustrate the common practice of using copper
and copper alloy scrap in the manufacture of new products as well as the capacity of scrap to
compete with virgin raw material and/or products.

COPPER SCRAP FLOW DIAGRAM
(EXCLUDING NEW HOME SCRAP)
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Copper is consumed, both as virgin/refined copper and as scrap, at about 35 brass mills
mills, and 600 foundries, chemical plants, and other miscellaneous consumers.

In 1998, 80% of the copper contained in new scrap was consumed at brass mills. Of the total copper
recovered from scrap, copper smelters and refiners recovered 23%; ingot makers, 10%; brass mills,
63%; and miscellaneous manufacturers, foundries, and chemical plants, 4%S,

The USGS, and formerly the Bureau of Mines, has tracked the consumption of scrap by consuming
facilities for many years. Below is an example of the various types of scrap consumed by the relevant

industries. While this data is only for two years, it should be noted these trends have existed for
several decades.

TABLR 11
CONSUMPTION AND YEAR ENDING STOCKS GF COPPER-BASE SCRAF I/
{Metric sons, groas weight)
1954 1998
and Congumption Stocks  ° Commmption Stocks
No. 1 wire end hesvy: .
refiners und i makers 151,000 7,700 161,000 9,080
Braes and wire-rod milla 329,000 HNA 375,000 NA
Foundries and miscellansous ranufsciarers 33,900 NA 36,000 HA
No. 2 riwed boavy snd Hght:
Smeatters, refinens and ingot makers 311,600 10,900 v/ 225,000 5,580
Brams and wire-rod mills 46,200 NA 33,400 NA
' Founiries and miscellansons manufacturen 4,150 o NA 3,690 RA
Total unalioyed sorap:
Smnebers, refiners and ingot makers 462,000 18,600 7/ 386,000 15,000
Brass und wire-rod mills 375,000 13,900 408,000 11,600
Foundricy ard miscellaneous manyfactirers 38,100 i3 39,700 2,730
Rext bross; 2/
Stiwelters, refiners and ingot makery 40,700 2,500 xf 58,800 2,440
Brass mitly 8,340 NA T410 NA -
Foundries and miscellanscus manufacturers 13,300 HA 15,700 NA
Leaded vellow brass;
Smektery, refinets and ingot makers 25,400 1,380 1} 26,100 1,270
Brasa mily 354,000 HA 341,000 NA
Foundriss and miscellansous manufacturars 1,850 NA 1.520 NA
Yellow and low brass:
_Auplhmm 73,600 LOI0 o 55,600 723
Cutridge cases and brass:
All plants 61,100 . NA 49,500 NA
Auto redistors:
refiners and makery 64,700 1430 ¢/ 73,000 LA50
Foundries and miscellanecus manufacturers 6,270 NA 6,910 NA
" _Bronzes: :
refiners and makeny 12,500 B46 v/ 11,700 821
Foundries end miscellansows manufactarers 10,700 HA 13,300 KA
Nickel-copper elloya: . '
All plants 21,900 291 ¢/ 20,500 4“2
_Low grade and residues: ;
Smelters, refiners and ingot nukers 81,400 ¢/ 4,690 1/ 92,600 2460
Other alloy scrap: 3/
Smelters, refiners and ingot makers 50,300 2200 39,700 1,600
Brass mills and miscallnpeous marmfacturers 5,880 ¢/ NA 5,140 NA
Total alloyed serap:

- Smeless, refinens and ingot makens 317,600 1 14,500 310,000 11,600
Brasymills - - 488,000 34,700 478,600 29,900
Foundries and miscelianeons manafacturens 29,000 3,340 31,800 4,050

Total sctap: :
_Smeltec, yefinem and Bgot makery 779,000 33,100 v/ 695,000 26,600
Brugs and wire-rod milly 862,000 48,600 BB6,000 441,400
Foundyics and miscell manufschrests 67,000 f 6,660 71,500 6,760

r Revised, NA Not available,

1/ Detn are rounded to three significant digits; may not sdd to totals shown.
2/ Inchad position tumings, silicon bronzs, mitroad car boxes, cocks
3 huchades refinery brass, berylkium copper, and afamitum bronze.

Source: USGS

, 15 wire rod
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'_ eedstock, Cont.

- The copper industry in the United States has two main segments: producers-mining, smelting, refining -

companies; and fabricators-wire mills, brass mills, foundries, powder plants. The end preducts of the
producers, the most important of which are refined cathode copper and wire rod, are sold almost
entirely to the copper fabricators. The end products of the fabricators-copper and copper alloy mill
and foundry products-consist of electrical wire, strip, sheet, plate, rod, bar, mechanical wire, tube,
forgings, extrusions, castings, and powder. These products are sold to a wide variety of users: chiefly
the construction industry, manufacturing industries, and the government. Certain mill products,
chiefly wire, cable, and most tubular products, are used without further metalworking. On the other
hand, most flat-rolled products, rod, bar, mechanical wire, forgings, castings and powder go through
multiple forming, machining, finishing, and assembling operations before emerging as finished
products’.

As illustrated on the chart found on the previous page, the type of scrap processed varies by type of
consumer.

The recycling of copper can involve the relatively simple re-melting and casting of scrap metal, or the
more complicated smelting and refining of scrap into electrolytic cathode. The process used depends
on the purity of the scrap feed and the application in mind. High purity new scrap (see definitions on
page 2) can often be simply re-melted by a fabricator and reused. In addition, new scrap can be used
as an additional feed by primary copper smelters. Secondary copper producers often operate
processes which recycle a mixture of old and new scrap®. Furthermore, secondary copper producers
(smelters) traditionally will use a mix of primary copper (virgin material) and scrap in their process.
The following data shows the consumption rates of both sources of copper for smelters.

TABLE 1, Item 8. Smelter production of copper in the United States -
] e e Copper Content, thousands of shorf tons

1892 1993 1994 1995 1896 1997 1898

Smelter Production - Domestic & Foreign Ore . 1,301.1]) 1,399.9 11,444.0}} 1,392.6 | 1,434.3{ 1,593.41]1,659.0
Smelter Production - Scrap : 433.8 4520 4409 405.1 ]l 373.84 -314.0n] 230.0
TOTAL SMELTER PRODUCTION i1 1.7349]] 1,851.9]]1,884.94} 1,797.7 || 1,808.1 41 1,907 .4111,889.0

" Source: CDA

Primary smelters process copper concentrate, usually from integrated mining operations. Secondary
smelters process copper scrap. A few primary smelters us a small amount of No. 1 or No. 2 copper
scrap along with some residues, but this represents less than 5% of the scrap used by smelters and
refineries. Secondary smelters use a wide variety of materials ranging from very low grade scrap
(with a copper content of less than 15%), sludges and residues to No. 2 scrap, radiators, and red
brasses. Almost all of the low grade scrap and copper radiators recycled in the United States, and a
large portion of other old scrap, goes to secondary smelters’. For a primer on the smelting process,
The May 1994 issue of the Metal Bulletin Monthly is a useful resource. (see Sources)

The foundry industry basically uses the same products as the secondary smelters but in a more
upgraded form. Essentially, the foundry industry is using scrap as a substitute for copper, brass and
bronze ingots. By upgrading the right kind of scrap, one entire cycle is skipped in the recycling
process and scrap becomes a substitute for a manufactured product',




A few of the primary electrolytic refineries
melt No. 2 scrap in fire refining furnaces
before anode casting, and some also use No.1
scrap when casting anodes or shapes as the
chart on the right iflustrates.

Most of the secondary refineries usé No.1, No.
2 and light copper scrap as well as blister*
copper from both primary and secondary
smelters. (*molten copper is called “blister”
copper because if allowed to solidify at this
point, it will have a bumpy surface due to the
presence of gaseous oxygen and sulfur.) The
amount of scrap processed by secondary Copps Cahodn (93,598 cuppes)
refineries depends on conditions in both the

scrap and the blister markets. When copper - | Alloyiag ssdir Cretiog

prices are high, slightly more No.2 and light ‘ - ‘

copp;r scrap Iis ;vailal:il]e, butfthi§ mat&fiilal is Cp AL oot

usually recycled regardless of price. When
blister supplies are tight, many secondary and Soues: Ol o Ty Assament

some primary refineries increase their use of scrap. However metallurgical requirements limit the
amount of scrap that can be used in some operations.

Most wire rod mills use very little scrap as direct feed. However, advances in continuous-cast rod {
technology that aliow better control throughout the process, together with improvements in scrap S
sorting and wire chopping operations, have enabled some wire rod producers to use very clean, high-

grade scrap in casting rod for heavy-gauge products and less demanding applications (i.e. building

wire as opposed to magnets and electronic wire). ' :

gy

Brass mills are the main consumers of No. 1 copper scrap. Within the
“According 1o the Copper brass mill sector, No. 1 copper scrap is sold in two markets, loosely
Development Association, referred to as the tube mill market and the brass mill market.
brass mill consumption of Bl Generally, about one-third of the No.1 scrap purchased by brass and
;g:grgzm":;'}?;f;gfzm tube mills is bare-bright wire and choppings. Bare-bright refers to the

material in 1961 to 40 physical condition of the scrap: it is usually new scrap from

percent in 1971, 48 percent | | manufacturing operations and has a copper content of 99.8 to 99.9%.
in 1981, and more than 50 [e] Although bare-bright scrap competes to somie extent with cathode

percent in 1998.” (cathodes are the primary product of the primary copper producer and
contain 99.99+ percent copper), it could not replace primary copper, as
all mills need 2 minimum amount of refined material to ensure quality. Scrap purchases by brass

mills are based primarily on activity levels at the mills and the relative price of cathode and No. 1

scrap, rather than on overall copper prices'®. One interesting trend in the copper and brass sector is

that U.S. brass mills are using a higher percentage of scrap in their raw material mix than ever before.

According to the Copper Development Association, brass mill consumption of scrap has increased

from 32 percent of its total raw material in 1961 to 40 percent in 1971, 48 percent in 1981, and more

than 50 percent in 1998". ' ' :

N

Specialty users are also buyers of selected scrap products. Steel mills will use copper in various pre-
pared forms as an addition in certain grades of steel. Brass powder manufacturers use copper and
brass scrap as a substitute for alloyed ingots".



C This flow chart illustrates the
complexity and the variety of
uses of scrap in the copper
industry.

“Copper
Supply
and
Consumption
in the Untited
States
1998”

Source: CDA

*1(1} Refers to table and item in raporl where data for 1991 thraugh 1995 appear.




Sources:

! Metals Handbook: Ninth Edition (Ohio: American Society for Metals, 1979) 247

 Recycling Copper and Brass (New York: National Association of Recycling Industries, NARI, 1980) 3 '
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Copper Development Association (www.copper.org)
International Copper Study Group (www.icsg.org) |

International Copper Association

10




N
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Table 9.--Selected u.s. copper scrép and ingot pricesl/

Period 1970 1971 1972 1973 1974 1975 1976 1977 1878 197% 1980 1981 1982 1983 1084 1985 1986 1987 1988 1989 1990
HO.1 BRASS MILL BUYIKG PRICE, COPPER SCRAP
Janvary--- 65 43 47 NA 92 42 50 55 57 70 28 81 65 &7 59 55 61 58 106 118 101
Febrvary-- 67 45 48 MA 6B 42 48 57 56 83 113 16 64 71 63 58 &0 5B 9% 111 103
March———-- 68 47 52 80 103 47 54 64 58 B4 87 79 62 10 65 56 62 59 93 128 117
April=—w—-—w- 70 54 50 64 114 47 61 58 58 92 85 78 63 71 67 59 61 50 91 131 118
66 47 49 85 118 47 62 59 57 g1 80 77 65 73 62 61 80 (17 94 115 114
58 49 48 6% 50 44 61 53 57 81 18 76 ° 51 &3 59 56 &0 §7 100 107 112
56 19 45 71 78 48 64 50 B0 76 20 74 36 70 57 56 56 10 91 105 117
August———- 55 18 4% a2 70, 50 61 46 63 BS 8o 7 54 10 56 57 55 15 89 115 113
September- 52 47 46 &4 52 48 58 17 62 80 88 74 58 68 -5d 56 58 78 102 122 122
October—-- L1 46 46 88 51 47 45 19 64 B2 87 71 0] 63 52 56 57 24 1le 127 115
Hovember-- 45 44 46 96 51 47 51 18 61 85 BA BB 56 60 56 57 56 85 115 114 110
December-— 43 44 48 BB 4 47 53 52 65 BE 71 g6 57 61 55 5% %7 112 11% 100 107
Average- 58 47 48 77 80 46 5¢ 53 60 82 L 75 59 68 58 57 5B 73101 118 112
1970 1971 1972 1973 1974 1975 1976 1977 1978 1879 1980 1981 1982 1383 1984 1985 1586 1987 1988 1539 1330
NO. 2 REPFINERS BUYING Pl.lICE, COPPER BCERAP
January-—- 56 35 a7 12 67 38 11 48 18 59 8B 66 46 56 a0 46 51 48 %5 104 87
February-- 58 37 38 45 71 40 43 50 16 71 97 65 46 60 51 47 51 48 78 98 B
60 42 42 52 95 41 46 54 a7 76 73 68 LE] 539 55 47 53 50 B2 108 96
61 46 41 55 102 43 52 50 19 78 B8 69 42 62 26 49 51 49 79 111 102
56 41 40 55 96 11 52 48 50 70 &8 67 42 64 52 49 54 54 79 100 101
49 38 38 59 76 3B 54 45 50 68 &8 65 38 61 4% 45 51 57 84 91 97
48 40 EL] 60 85 42 58 41 B 68 77 64 36 62 47 47 47 62 BO 8% 100
August---- 43 39 38 66 &4 44 53 38° 52 710713 66 38 61 46 47 46 64 79 100 104
September- 43 kL 38 68 48 42 49 ki) 53 T4 72 63 38 57 44 47 18 63 B8 106 102
October—-— 41 37 38 72 45 41 41 3% 85 713 73 61 38 52 43 48 17 70 94 107 96
November-- g 35 kL 77 44 40 42 33 54 75 72 -1¢! kL] 49 " 46 48 47 g3 %8 i 93
December-- 37 35 39 T0 40 40 43 43- 55 72 65 59 40 51 45 49 47 98 104 88 93
Average- 49 3iv 39 60 68 41 48 44 51 71 73 64 41 58 4% 49 49 63 87 100 a7
1370 1971 1972 1673 1974 1975 1976 1977 1978 1979 1960 109B1 1982 1983 1924 1485 1986 1%87 1988 19589 1590
NO. 2 BEEAVY COPPER SCRAP, DEALERS PRICE
Janvary--- 17 23 3 3z 61 az 37 34 34 47 75 58 | 57 43 41 ig 38 EL] 77104 74
Fabruary—— 47 25 3z 36 6 31 38 36 36 59 82 56 57 47 411 38 40 38 68 96 6%
March----- 50 28 35 13 73 31 10 42 38 65 70 57 54 52 44 38 40 EL] 64- 93 78
i 52 32 35 14 76 34 42 41 10 69 60 60 54 52 45 38 40 40 63 101 a7
48 29 34 15 L 31 a4 40 39 63 58 58 53 54 43 38 40 41 T 105 87
41 27 32 17 61 30 14 36 42 59 57 55 43 55 42 38 40 43 3 91 g3
38 28 30 a7 51 3 17 a5 11 58 65 53 47 55 39 38 40 45 70 a4 83
Bugust-—-- EL- I 30 52 49 37 48 34 a2 5% 65 54 46 54 39 38 38 4% 70 a8 86
September- 33 27 20 59 41 38 44 33 13 62 64 53 48 52 38 38 38 30 72 105 92
October-—— 3 2B 30 62 EL] 37 g 33 45 63 65 50 49 48 36 38 38 - B3 79 102 a8
November—- 27 2% 29 69 35 36 35 33 45 b2 66 48 49 43 35 38 38 55 B4 96 84
Decenber—— 25 28 29 67 a3 36 34 33 45 65 58 i6 51 43 36 38 36 85 #6 ag g2
Average- 40 28 3t 50 55 34 11 a6 41 61 65 54 51 50 40 L] 38 46 33 96 83
Period 1970 1971 1972 1973 1974 1975 1976 1977 1878 1979 1980 1981 1982 1983 1984 1985 1986 1087 1988 1989 1990
YELLOW BRASS INGOT {405)
January--—- 419 40 10 44 85 57 54 57 L] 6G g0 17 73 64 70 70 71 71 84 101 114
February— 49 40 42 48 68 56 54 57 59 74 41 77 73 87 72 70 71 71 82 105 113
March-————- 5¢ 43 16 54 77 87 58 81 59 71 B& 17 72 63 75 70 71 71 82 107 114
52 48 17 ) 86 59 62 64 61 75 77 77 71 71 76 0 71 71 83 108 118
53 48 45 55 31 58 62 60 62 76 71 17 71 11 74 3¢ 71 71 83 115 118
51 46 41 55 25 56 62 58 62 74 70 7 70 73 74 71 71 71 B4 115 11
48 46 11 55 79 56 62 57 62 74 71 T &7 73 74 71 71 73 9¢ 114 118
August—---— 44 46 41 55 74 57 63 54 62 74 75 L1 73 74 71 71 73 90 113 121
September- 11 15 11 59 &7 58 62 52 62 T4 75 T &6 13 T4 71 71 13 0 117 123
October--— 11 44 41 61 61 56 57 52 63 T4 15 75 66 71 74 71 71 76 94 117 123
November-—- 11 42 11 61 &0 54 57 55 .64 76 g0 75 65 70 T2 71 71 74 99 ilé 123
December—- 41 40 41 6% 59 54 57 55 64 76 7B 73 63 30 70 71 71 84 100 115 123
Average-— 17 14 42 56 13 57 59 57 62 75 77 76 69 0 73 71 71 74 g8 112 119

1/Delivered U.S. destinations,

Sourcs: American Metal Market.
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Attachment II

COPPER

By Daniel L. Edelstein

Mine production of recoverable copper in the United States
continued its decade-long upward trend, rising by about 1% te a
record high level. However, as a result of a decline in the average

price received for refined copper, the estimated value of domestic

mine production remained unchanged at abeut $4.6 billion,
While the United States maintained its position as the world's
second largest mine producer of copper, accounting for about 17%
of world production, its percentage share of global production
continued to decline. Chile, where mine production increased by
about 9% in 1997, and where it has increased by 65% since 1993,
was the largest mine producer, increasing its share to more than
28% of world production. The United States retained its position
as the largest producer and consumer of refined copper,
accounting for 18% and 21% of world production and
consumption, respectively. Domestic production and
consumption of refined copper rose by about 5% and 7%,
respectively, both reaching record-high levels.

Of the 36 mines operating in 10 States that produced reportable
quantities of copper, the top 18 accounted for almost 99% of
production. The principal mining States, in descending order,
Arizona, Utah, New Mexico, Nevada, Montana, and Wisconsin,
accounted for more than 99% of production. Mine capacity of
207 million metric tons was up by about 40,000 tons from the
1996 revised value, and capacity utilization rose to 93.5%.

During the year, 7 primary and 4 secondary.smelters, 8
electrolytic and 6 fire refineries, and 14 electrowinning plants
operated in the United States. With the exception of the startup
of a new solvent extraction-electrowinning (SX-EW) operation,
the operating status of these plants remained unchanged from that
of 1996.

Electrowon production, which had increased significantly inthe
previgus 2 years, rose by only about 2% and accounted for 30%
and 24% of domestic mine production and refinery production,
respectively. The conversion of old scrap to alloys and refined
copper rose significantly during the year, reversing a 4-year
downward trend, contributing 495,000 tons of copper to the
market, and accounting for 17% of apparent industrial demand.
High copper prices and strong demand during the first half of the
year encouraged the recycling of copper.

Copper was consumed, as refined copper and as direct melt
scrap, at about 35 brass mills, 15 wire-rod mills, and 600
foundries, chemical plants, and miscellaneous consumers.
According to data compiled by the Copper Development
Association Inc. (CDA), mill product shipments to the U.S.
market, including net imports, rose to 2 record high level of 3.77
millicn tons (Copper Development Association Inc., 1998).

The net import reliance for refined copper, as a percentage of
apparent consumption, remained unchanged at about 13%.
Canada was the largest U.S, trading partner for unwrought
copper, accounting for 46% of refined copper imports and of total
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imports of unwrought copper, and 24% of refined exports and
46% of total unwrought copper exports. Japan and Taiwan
together accounted for an additional 48% of refined copper
expotts.

Copper was mined in about 50 countries, of which the top 2,
Chile and the United States, accounted for 46%, and the top 10
for about 81% of the world total. The word reserves and
reserve base for copper were estimated to be 340 million tons and
640 million tons, respectively. The United States had about 15%
each of reserves and reserve base.

World copper inventories fluctuated during the first half of
1997, but, during the second half of the year, world reported stock
levels began to climb, reversing the general downward trend that
occurred over the 1994-96 period. Reported yearend global
inventories peaked at over 1 million tons, up from 680,000 tons
at yearend 1996. Copper prices during the first half of the year
trended upward from the low Ievels established in the second half
of 1996; the U.S. producer price averaged $1.16 per pound for the
first 6 months of 1997. However, in July, with inventories on the
rise and global expectations of increasing copper production,
prices declined sharply; the U.S. producer price averaged only -
$0.83 per pound in December and $1.07 for the year,

Legislative and Government Programs

In November, Congress passed 5. 1228, the “50 States
Commemorative Coin Program Act,” which authorized the
minting of circulating commemorative 25-cent coins honoring
each of the 50 States. Redesign of the quarter was to begin in
1999, with the issnance of 5 coins per year, commemorating 5
States, during each of the 10 years the program is to be in effect.
The reverse sides of the coins are to be efnblematic of the States,
selected in the order in which the States either ratified the .
Constitution or were admitted to the Union. In section 4, to be
referenced as the United States 31 coin Act of 1997," the bill also
anthorizes the U.8, Department of the Treasury to create a new
gold-colered coin to replace the Susan B. Anthony dollar. Absent
from the legislation is the requirement, songht by some
legislators, to force the mandatory retirement of the $1 note,
which proponents felt would result in substantial cost savings to

“the mint (Congressional Record, 1997a). It was expected that

minting of the coins would add to the demand for copper through
increased circulation of the dollar coin and collector interest in
the conmmemorative quarters. The new quatters would have the
same compesition as the current quarters, 91.2% copper. Atleast
one study cstimated that an additional 3 billion guarters may be
necessary to meet expected demand. Though not yet determined,
the new gold-colored dollar was expected to have a composition

" similar to the quarters (Platt’s Metals Week, 1997d).

In July, in accordance with the Clean Air Act, the US.




Environmental Protection Agency (EPA} signed a new national
ambient air quality standard for particulate matter and ozone.
The new particulate matter standard, first proposed in December
1996, which could have a significant impact on the mining and
mineral-processing industries, provides increased protection
_ apainst a wide range of particulate-matter-related health hazards.
The new standard for particles that are 2.5 microns or smaller sets
concentration limits of 15 micrograms per cubic meter as an
annual mean and 65 micrograms per cubic meter as the 24-hour
mean. The existing standard regulates particles that are 10
microns in stze or smaller and sets anm average annual
concentration limit of 50 micrograms per cubic meter and an
average daily limit of 150 micrograms per cubic meter. The new
standards were expected to take effect between 2000 and 2002
(Platt’s Metals Week, 1997¢).

In 1989, the Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and their Disposal came into
force and has since been ratified by more than 100 countries,
including the United States, although the latter has not passed
legisiation necessary to implement the convention. An
intemational Technical Working Group met four times between
September 1995 and February 1997 to consider which materials
should be classified as hazardous and, hence, affecied by the
various bans. The group elected to include copper scrap, copper
slags, and copper oxide mill scale in the B Kst, the list of
materials not covered by the Basel Convention as hazardous and,
thus, not subject to any export ban (Buchholtz, 1997). In
February 1998, the Basel Convention held its Fourth Meeting of
the Council of Parties in Kuching, Malaysia, and adopted the A
list, wastes characterized as hazardous and therefore subject to
regulation, and the B list, as developed by the Technical Working
Group. However, material contained in list B is not precluded
from regulation if it contains any of a core list of materials to be
controlled to the extent that they exhibit hazardous characteristics
{International Copper Study Group, 1998c).

Production

The more than decade-old vpward trend in domestic mine
production continued, with mine production in 1997 rising by
about 1%. Increased produciion from the first full year of
operation at the Robinson Mine in Nevada, startup of SX-EW
production at the Silver Bell Mine in Nevada, and incremental
expansion at several other mines, inchiding the Morenci and
Bagdad Mines in Arizona, was partially offset by the closure of
two small mines in 1996 and the depletion of reserves and closure
of the Flambeau Mine in Wisconsin during 1997,

Capacity utilization at domestic mines rose to a 93.5% as
companies sought to reduce unit operating costs in anticipation of
lower average copper prices and to keep integrated rod-mills
supplied. As a result of the higher capacity utilization rates and
the closure of several labor-intensive underground mines in 1995
and £996, productivity at domestic mines in 1997, as calculated
from employment data compiled by the Mine Health and Safety
Administration, rose to 68 kilograms of copper per worker-hour,
compared with 64 kilograms in 1995. Productivity has generally
trended upward since 1989, when only 50 kilograms of copper per
worker-hour was produced.
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Primary smelter production, which rose 10% for the year,
increased substantially during the second half of the year
following a 6-weck shut down of Kennecott’s Utah smelter,
beginning in April, for rebuilding of the flash converting firrnace
and installation of a new casting wheel. By yearend, monthly
primary production from the 7 operating smelters was at or above
the record high level set in 1973 when there were 15 primary
smelters operating in the United States. . Secondary smelter
production declined 16%, continuing the downward trend that
began with the closure of Southwire Co.’s Gaston, SC, secondary
smelter in 1994, At the end of August, Franklin Smelting and
Refining Co. in Philadeiphia was closed indefinitely. Franklin
had an estimated capacity of 15,000 tons of blister per year.

Total refined production rose by more than 4%, or about
100,000 tons. Primary refined, which accounted for about one-
half of the increase, declined during the first half of the year
owing to a shortage of anode, but rose sharply during the second
half of the year, following the upward trend in primary smelter
production, Production of electrowon copper, which had trended
upward over the past 3 years, was essentially unchanged in 1997.
Secondary production increased 11%. .

Company Reviews——ASARCO Incorporated’s copper mine
production, including its share of Southern Peru Copper Corp.’s
(SPCC) production, declined from 1996's production by 17,000
tons, to 443,000 tons, owing to an almost 30,000-ton-drep in
domestic concentrate production. Partially offsetting the drop in
concentrate production were increases in  domestic production

from SX-EW and increases in Peruvian production. Production

at the new SX-EW operations at the Silver BeHl Mine in Arizona
began in July and totaled almost 9,000 tons for the year. Though
harder ore resulted in lower concentrator throughput and an
overall 4,000-ton production decline at the Mission Complex, ore
grades improved slightly owing to the first full year of production
from the underground mine. An overland conveyor at Mission
was completed in August; it is designed to transport 53 million
tons of waste per year at a cost savings of $0.08 per ton of waste.
Production at Ray Mine’s Hayden concentrator declined by about
19,000 tons in 1997, owing o curtailments during the fourth
quarter of 1996 and the first 5 months of 1997 in order to reduce
concentrate inventories. Ray SX-EW increased 5% owing to the
application of a new leach technology to low-grade sulfide
material. Combined production from Asarco’s Hayden and El
Paso smeliers was essentially unchanged at 300,000 tons, while
total refinery output rose by 27,000 tons owing to increased SX-
EW production and record-high production of 447,000 tons at the
Amarillo Refinery (ASARCO Incorporated, 1998).

Cyprus Amax Minerals® total copper production rose 33%
owing to the first full year of production from its 51% interest in
the El Abra Mine in Chile and incremental expansions at its
domestic operations. At the Bagdad Mine in Arizona, production

rose 11,000 tons to 112,000 tons, owing to higher sulfide ore

grades and improved recovery. However, leach production of
12,000 tons was down slightly owing to significantly reduced
mining of leach ore that was nearing depletion. At the Miami
Mine, a 100% heap leach operation, SX-EW production rose to
71,000 tons, up 5,000 tons from that of 1996, The electrolytic
refinery at Miami produced 151,000 tons of refined copper, down
3% from the previous year, owing to lower anode production from
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the associated smelter. Total production at the Sierrita Mine rose
about 7,000 tons to 112,000 tons; production from SX-EW
increased from 16,000 to 18,000 tons. Production at the Tohono
Mine near Casa Grande, AZ, fell from 18,000 tons in 1996 to
12,000 tons in 1997 following cessation of mining in July, while
the company evaluated the potential for a larger-scale mine-leach
operation. SX-EW production was expected to continue at a
lower rate from existing leach pads (Cyprus Arnax Minerals
Company, 1988a).

" In September, Equaterial Mining NI of Australia exercised an
option to purchase Cyprus Amax’s Mineral Park Mine near
Kingman, AZ, and its Tonopah copper resonrces. in Nevada.

Equatorial reportedly planned to double electrowon production at
Mineral Park from the current level of about 2,500 metric tons per
year. A feasibility study had been completed for developing an
open pit and a 29,000-ton-per-day-of-ore heap-leach and SX-EW
plant at Tonopah. Equitorial anticipated producing 26,000 tons
of copper cathode per year at an average cash operating cost of
$0.50 per pound of copper. The company estimated reserves to be
9.5 miltion tons of ore grading 0.33% copper. Development was
expected to proceed once fanding was secured for the §74 mllllOl'l
project (Platt’s Metals Week, 1997b).

_ Production at mines owned or conteolled by Phelps Dodge
Corp., including those in Chile, rose by 46,000 tons to 893,000
tons (Phelps Dodge’s share of production was 737,000 tons).
Production at domestic. mines rose by about 30,000 fons owing to
increased concentrate and electrowon production at the Morenci

Mine, where production rose for the [0th consecutive year. Mine

production at Merenci, 492,000 tons, was up by 30,000 tons from
that of 1996 year and was equally divided between concentrate
and SX-EW production. Production at Phelps Dodge’s Tyrone
and Chino Mines was essentially unchanged at 72,000 and
153,000 tons, respectively. Combined production from Phelps
Dodge’s two smelters, 322,000 tons, was down by about 3% from
that of 1996. Production of cathode from the El Paso, TX,
refinery of413,000 tons has remained essentially unchanged since
1994 (Phelps Dodge Corp.,"1998a).

During 1997, exploration efforts continued to outline additional
resources in the Morenci area. At the Coronado deposit, an
estimated 163 million tons of sulfide material grading 0.69%
copper, and 281 million tons of leach ore grading 0.29% copper,
were delineated and added to reserve estimates, At Tyrone, an
additional 71 million tons of mine-for-leach reserves grading
0.34% copper were identified (Phelps Dodge Cortp., 1998a).

In February 1998, Phelps Dodge announced that the conditions
of its December 4 offer had been met, and that it had acquired the
assets of the Continental Mine in New Mexico from Cobre
Mining Company Inc. (Phelps Dodge Corp., 1998d). The
property consists of two underground mines and one open pit
adjacent to Phelps Dodge’s Chino Mine. With purchase of the
property by Phelps Dodge, previously announced plans by Cobre
for development of a 20,000-ton-per-year SX-EW operation were
uncertain.

Mine production at Kennecott Utah Copper s Bingham Canyon
Mine rose by about 7,000 tons io 305,000 tons. Design
modifications to the Garfield smelter were completed in May,
including replacement of the anode casting system. By
December, the smelter was operating at design capacity of about
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310,000 tons of anode per year, and the downstream refinery was
at 90% of capacity. Kennecott’s production of refined copper
increased by 115% to 115,700 tons. Prior to completion of the
renovations, Kennecott had exported significant quantities of
concentrate and had sold copper matte to other domestic smelters
(Rio Tinto ple-Rio Tinto Ltd., 1998).

Broken Hill Proprietary Co. Ltd. (BHP) of Australia, through
its operating entity, BHP Copper Group, headquartered in San
Francisco, operated the San Manuel, Pinto Valley, and Robinson
Mines. ~ Though exploration activities were deferred at its
Superior Mine, which closed in 1996, plans for the adjacent
Magma ore body were being developed. BHP’s Robinsen Mine,
which cotisists of three principal mining areas, completed its first
full year of production from the Liberty and the Veteran-Tripp
pits, which hegan production in 1997. The concentrator grinding
circuit, consisting of a single semiautogenous grinding mill in
series with two ball mills, has the capacity to process 42,000 tons
of ore per day. Copper recovery in 1997 was boosted from an
initial 65% to over 85% through process optimization (Broken
Hill Proprietary Co. Lid.,, BHP Fact Sheet 1997-Robinson,
accessed Junme 2, 1998, at URL hitp:/fwww BHP.com.a1/
copper/indes.htm). BHP was proceeding with its feasibility study,
scheduled for completion in May 1998, for its Florence Project in
Arizona, slated to be the world’s first stand-alone in situ copper
leach project, By'the end of 1997, all major permits bad been
secured for a 35,000-ton-per-year SX-EW facility. BHP had
identified 321 milkion tons of leach ore grading 0.37% (Broken
Hill Proprietary Co. Ltd., BHP Fact Sheet 1997-Florence,
accessed June 2, 1998, at URL http:// mvw.BI-iP.com.au
/copper/indes htm). '

Inmet Mining Corp. announced that it had agreed to sell its
Copper Range Co. copper refinery at White Pine, ML, to BHP

* Copper for $11.25 million. Pfoceeds from the sale, completed in

January 1998, were expected to fund reclamation activities at the -
White Pine Mine and smelter, which closed in 1995. The refinery
has continued to operate on anode copper imported from Canada
(Inmet Mining Corp., 1997).

At yearend 1996, Arimetco International Inc., owner and
operator of the Yerington Mine in Nevada and the Johnson Camp
Mine in Arizona, announced that it had filed for reorganization
under Chapter 11 of the U.S. Federal Bankruptcy Code. The
company cited as the source of its financial difficultics the
compound impact of lower copper prices, serions production
problems at its Yerington Mine that temporarily lowered output
and raised unit production costs, and the high cost of maintaining
and developing nonproducing properties (Platt’s Metals Week,
1697a).

In July, Arimetco suspended mining operations at its Johnson
Camp Mine, but continued io generate copper from the leaching
of existing heaps. By yearend, the company reported having
completed a feasibility model for recovering gold and copper at its
Sullivan property. Its Paradise Peak property remained idle and
was reportedly available for sale.

In July, the U.S. Forest Service issued a final record of deCISIOIl
on its final environmental impact staternent announcing that it
would approve a mining plan for Cambior Inc.’s Carlota Mine
project, west of Miami, AZ. -The approval stipulated that
Cambior use existing roadways, back-fill open pits, and minimize
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its need for new water sources. However, in December, Carlota
announced that it was indefinitely postponing -development
because of continuing delays in obtaining other Federal permits
(Leaming, 1998). :

Trade

In response to increased demand, net imports of refined copper
rose sharply for the second consecutive year to 554,000 tons,
compared with 374,000 tons in' 1996. Net imports of all
unwrought copper products rose to 359,000 tons, compared with
279,000:tons in 1996. In 1995 the United States had been a net
exporter of unmanufactured copper.  Exporis of copper
concentrate continued: to decline from their peak level in 1994
owing: to increased production from Kennecott’s smelter and
closure of the Flambeau Mine in Wisconsin, which had been
shipping ore to Canada. Experts of copper scrap, which had
declined in 1996, remained essentially unchanged in-1997.

According to Bureau of the Census data compiled by the
Copper and. Brass Fabricators Council, U.S. net imports of all
copper and copper-alloy semifabricated products, 100,000 tons,
were up from those of 1996 by about 43%. Canada and Mexico,
the largest U.S. trading partners, together accounted for 66% of
semifabricated copper exports and 30% of imports. ' Net exports
to Canada of about 66,000 tons were up by about 47% from 1996.
Mexican imports and exports were essentially balanced for the
second consecutive year. (Copper and Brass Fabricators Council,
Inc., 1998). -~ - - '

In July, Congress enacted the Taxpayer Relief Act of 1997,
Included in the Act were provisions that extended the
Generalized System of  Preferences (GSP) Program. The

extension was retroactive to May 31, 1997, the previous

expiration date of the program. The GSP Program grants duty-
free status to certain imports from developing countries, subject
to a threshold per capita gross nationa! product and to specific
import ceiling guidelines. Copper materials eligible for the GSP
Program include copper ores and concentrates, unwrought copper,
and certain copper semifabricates (Congressional Record, 1997b).

Prices and Stocks

Following a giobal drawdown in inventories in 1996 of about
140,000 tons, the domestic and world supply of copper remained
tight during the first half of 1997. According to data compiled by
the International Copper Study Group (ICSG), global inventories
fluctuated during the first half of the year. By the end of June,
inventories had risen by only about 20,000 tons, and previously
Torecast copper surpluses had yet to materialize, In the United
States, inventories rose by about 19,000 tons, principally owing
to an infusion of copper into London Metal Exchange Ltd. (LME)
warchouses in California. Copper prices, responding to the
tightness in supply, rose during the first half of 1997; the U.S.
producer price, which averaged $1.04 in December 1996,
averaged $1.16 per pound for the first half of 1997,

In July, despite continued strong domestic demand for refined
copper, the domestic supply of refined copper outstripped
demand, and copper inventories rose by 35,000 tons, reaching
200,000 tons for the first time in more than 4 years. Most of the
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increase in stocks occurred at U.S. LME warehouses. LME spot
contracts traded at a premium to Comex contracts throughout the:
month, encouraging the flow of material into EME warehouses.
In response to domestic and worldwide increases in LME stocks,
copper prices fell sharply in July. Prices continved to trend
downward in response to rising inventories, and by the end of
September, combined world-wide LME and Comex stocks had
risen to almost 380,000 tons, up from 260,000 tons on August 1,
and the U.S, producer price for refined copper had fallen to about
$0.97 per pound. Global and domestic inventories continued to
accumulate. At yearend, combined worldwide LME and Comex .
stocks had risen to more’ than 450,000 tons, and total world
inventories had reached over 1 million tons, the highest level
since 1993. The U.S, producer price for refined copper averaged
only $0.83 per pound in December. '

Copper scrap prices trended upward during the first half of
1997, following the upward trend in refined copper prices. In the
first half of the year, the New York average buying price for no.
1 scrap at brass mills, and No. 2 scrap at refiners, averaged $1.08
and $.090 per pound, respectively. In July, sciap prices followed
refined prices in a downward spiral; the No. 1"and No. 2 scrap
prices averaged $0.91 and $0.74, respectively, during the second
half of the year. The margin between refined copper and No. 2
scrap averaged $0.26 per pound during the first half of the year
and declined with lower prices, averaging $0.24 per pound during
the second half of the year. In December, when No. 2 scrap
averaged only $0.62 per pound, the margin had shrunk to $0.21
perpound.

Consumption

Consumption of refined copper by domestic manufacturers rose
by 6.8%, to 2.8 millicn tons. In addition to refined copper,
domestic manufacturers directly consumed (melted or processed
into chemicals) 1.07 million tons of copper-base scrap containing
about 990,000 tons of recoverable copper. An additional 77.000
tons of copper was recovered in the consumption of aluminum-,
nickel-, and zinc-base scrap. The total quantity of copper
recoverable from the direct consumption of scrap, 1.07 million
tons, increased by about 10% from that of 1996.

‘Consumption of refined copper at wire-rod mills increased by
about 8% and accounted for about 77% of domestic consumiption
of refined copper. In response to wire-rod mill closures in 1995
that resulted in the loss of about 225,000 tons of capacity, several
mills took steps to increase capacity, and U.S. wire-rod capacity
increased from an estimated 2.13 million tons prior to the mill
closures in 1995 to 2.18 miltion tons in 1997, : '

Cyprus Amax Minerals Co. reported that its Miami, AZ, wire-
tod mill operated above design capacity for the second

' congecutive year, increasing production by 7% to more than

133,000 tons, and that its Chicago plant produced 169,000 tons
of wire rod, a 4% increase from that of 1996 (Cyprus Amax
Minerals Company, 1998a).

Phelps Dodge, the he world’s largest producer of copper wire
rod with plants in El Paso, TX, and Norwich, CT, boosted its
wire-rod production by about 35,000 tons, to 680,000 tons. This
compares with production of only 590,000 tons in 1995 (Phelps
Dodge Corp., 1998a). Annual capacity at Essex Group Inc,,
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which operates three wire-rod mills upstream from iis wire and
cable manufacturing operations, has increased by more than
100,000 tons since 1995.

Brass mills were the second largest consumers of refined copper
and the largest consumers of copper-base scrap, accounting for
21% of refined consumption and about 58% of copper scrap
consumption. Consumption of refined copper at brass mills was

‘essentially unchanged, while copper recovered from scrap

consumned at brass mills rose by about 19%.

According to data compiled by the CDA, shipments of copper
and copper-alloy products to the 11.S. market by fabricators (wire
millz, brass mills, foundries, and powder producers), including
net imports, rose by about 5% to 3.77 million tons containing an
estimated 3.4 million tons of copper. About 70% of these
shipments were as pure (unalloyed) copper products. Wire mill
products accounted for about 47% of total shipments to the
domestic market. In building construction, the largest end use
sector, shipments rose by almost 5% and accounted for about 42%
of the market. Building construction included products used for
building wire, plumbing and heating, air conditioning and
commercial refrigeration, builders hardware, and architectural

applications. Cther use sectors included: electric and electronic

products, 25% of shipments; industrial machinery, 11%;
transportation equipment, 13%; and consumer and general
products, 9%. According to the CDA, mill product shipments
have risen 27% over the past 20 years and the market distribution
of shipments has shifted; shipments to building construction have
grown as a percentage of total shipments, and shiptnents to

" industrial machinery, transportation, and consumer and general

products have declined. The percentage of shipments to electric
and electronic products has remained relatively unchanged
(Copper Development Association Inc.,1998).

World Review

The global balance between the production and consurnption of
refined copper shifted markedly over a 12-month peried,
beginning in mid-1996. During the second half of 1996,
following an aimost 18-month perod where global inventories of
refined copper had remained relatively constant, copper supplics
tightened, and inventories declined by about 150,000 tons.
During the first half of 1997, inventories, on average, remained
near the yearend 1996 level of 660,000 tons. However, beginning
in July, global inventories began a precipitous climb, and by
yearend had exceeded 1 million tons for the first time since 1994
{International Copper Study Group, 1998a). The oversupply that
developed reflected an increase in production of refined copper
and a decline or stagnation in demand during the second half of
the year. Monthly ICSG refined production data indicate that

~ global refined production increased by over 300,000 tons during

the second haif of 1997, while globa! demand declined by about
50,000 tons, principally owing to weaker East Asian demand
where stock market crashes, currency devaluations, and tightened
economic policies were creating econoimic crises that threatened
the economies of several countries. In Thailand, the region’s
second largest copper consumer, where wire rod and wire and
cable production had already slowed during the first half of 1997,

currency devaluation, rising interest rates, and stringent economic
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policies in the second half of the year further depressed demand.
In Japan, a consumption tax in April further depressed an already

weak demand (CRU International Ltd., 1997a). Copper ptices

inversely followed the trend in supply, rsing with declining
inventories in the latter part of 1996, and continning to rise in the

first half of 1997 in response to continued tight supplics.

However, with the rise in inventories in July, prices began a steep

decline, ending the year at the lowest level since 1993.

According to ICSG data, total world demand for refined copper
rose by about 570,000 tons, an increase of 4.5%. Despite an
economic crisis in the East Asian market that led to a lower than -
anticipated growth rate, consumption by all Asian countries (as
classified by the United Nations), increased by 3%, principally
owing to growth in the Republic of Korea, the Philippines,
Taiwan, and Turkey. China, Japan, Indonesia, and Thailand alt
teported slight declines in consumption. Consumption in Europe
rose by 4.6% owing to strong demand in France, Germany, Italy,
and Spain (International Copper Study Group, 1998a).

World mine production rose by about 400,000 tons, about 4%,
to almost 11.4 million tons. Most of the increase was accounted
for by Chile, where production rose by 276,000 tons to 3.39
million tons, up from 2.06 million tons in 1993 at the beginning
of its rapid expansion period . Significant production increases
also occurred in several major copper-producing countries,
inchuding Indonesia, Kazakstan, Mexico, Mongolia, Perv and
South Africa. Partially offsetting these increases were significant
declines in Canada and Papua New Guinea, and the Philippines,
Production in Papua New Guinea declined sharply owing to the
shutdown of the Ok Tedi Mine in August, when drought
conditions prevented shipments of concentrates on the dried-up
Fly River. World mine capacity increased by about 500,000 tons,

10 12.6 million tons (Intemational Copper Study Group, 1998b).

In 1997, world smelter production rose by about 300,000 tons
to 1.1 million tons. The increase was accounted for by increased
primary production. The quantity of copper recovered from scrap
declined owing to reduced Chinese production. Estimated world
smelter capacity also increased by about 300,000 tons, and
capacity utilization remained unchanged at about 81%. Although
numeérous smelter projects were planned and capacity was forecast
to rise by almost 1.5 million tons during the next 2 years, only a
handful of major expansions took place in 1997.

In Chile, a 50,000-ton-per-year expansion of the Refimet S. A
smelter was completed, bringing annual capacity to 170,000 tons.
In China, a new 100,000-ton flash smelter was commissioned to
replace the 70,000-ton-per-year Tonglin Nonferrous Metals Corp.
reverberatory smelter. In India, Sterlite Industries completed the
installation’ and startup of an Isasmelt smelter, which was
projected to produce 100,000 tons per year of copper at full
capacity. In Mexico, the addition of an EI Tenicnte converter at

" La Caridad smelter boosted capacity from 180,000 tons of copper

per year to 280,000 tons {International Copper Study Group,
1998b). -

World production of refined copper rose substantially for the
third straight year, increasing by 880,000 tons, or 7%. One-third
of the increased refined production (290,000 tons) was from
expansion of electrowon production, principally in Chile (263,000
tons). Total world refinery capacity, including electrowinning,
rose by about 1 million tons. Electrolytic refinery capacity
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increased substantially in Chile with the completion of a 100,000-
ton expansion of the Las Ventanas reﬁn_éry and in Mexico with
the startup of the 300,000-ton-per year La Caridad refinery. In
the United States, capacity utilization increased with increased
production from the Kennecott smelter.

Argentina.—The Bajo ¢l Alumbrera Mine, owned by MIM
Heldings Ltd. (50%), North Lid. (25%), and Rio Algom (25%),

began production in October, at a mining rate of 80,000 tons per

day of ore. By yearend, more than 30,000 tons of copper in
concenirate had been produced. The project, with proven and
probable ere reserves of almost 700 million tons, cost more than
$1 billion to develop and is projected to have at least a 20-year
mine life. Capacity is projected to rise to 190,000 tons of copper
per year by 1999 (Mining Magazine, 1997, Mining Engineering,
1598a). A nearby property, Agua Rica, 70% owned by BHP, was
reported to have 1.2 billion tons of copper resources. Field
activities during the year including drilling into high-grade ore
zones and develepment of two bultk sample adits and test pads for
leaching (Mining Engineering, 1998b). Cambior In¢, announced
the completion of a feasibility study for the El Pachén copper
project, located in Argentina near the border with Chile, and the
signing of a protoco] agreement between the governments of
Argentina and Chile that will facilitate efficient operation of the
project. Cambior estimated reserves to be 880 million tons
grading 0.62% copper. Initial production of 250,000 tons per
year of copper in concentrate was not expected to begin until late
in 2002 (Cambior Inc., 1997).

Australia—FExpansion of Western Mining Corp.’s Olympic
Dam Project was reported to be running ahead of schedule, with
startup now anticipated in late 1998. The expansion was
originally projected to incrementally boost capacity from 85,000
tons per year to 200,000 tons per year of refined copper by 2000,
Western Mining announced that it would seek necessary
approvals for thé project to expand to 350,000 tons per year.
Mount Isa Mines Ltd. announced plans to develop its new
Enterprise Mine to extract ore from ore bodies that extend 1,200
meters to 1,950 meters below the surface, making it Australia’s
deepest uniderground mine. ‘Production from the new ore bodies
was scheduled to-begin in 1999. Copper and gold production
began from the new Ernest Henry open pit in Queensland. At
capacity, the mine was expected to produce 95,000 tons per year
of copper in concentrate and 3,730 kilograms of gold (Bureau of
Reésource Sciences, Australia, 1997).

Canada.—Although production and capamty declined in 1997
for the second consecutive year, several projects were under
development in Canada that are expected to significantly increase
production and capacity over the next 3 years. At midyear, Teck
Corp. closed its 12,000-ton-per-year Afion Mine owing to
depletion of reserves. In Sudbury, Ontario, a 26-day labor strike
in June shuttered Inco Ltd.’s 120,000-ton-per-year operations;
and in August, Falconbridge Ltd.’s 50,000-ton-per-year
operations were struck for 23 days. In British Columbia, Royal
Oak Mines anticipated the startup of its Kemess gold-copper

project (27,000 tons per year of copper in concentrate) by May
© 1998, and Princeton Mining Corp. began production at the
Huckleberry Mine (37,000 tons of copper in concentrate per year)
in September, In Quebec, MSV Resources closed its Copper Rand

Portage Mine (8,000 tons per year) owing to ore depletion. In
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Newfoundland, Inco announced that the Voisey’s Bay nickel-
copper-cobalt project, which was slated to generate 90,000 tons
per year of copper initially, would be delayed at least 1 year
beyend the previously announced late 1999 startup date owing to
delays in the environmental review 'and approval process
(Bokovay, 1998).

Chile—Mine preduction and capacity continued to escalate,
rising by about 275,000 tons and 350,000 tons, respectively, The
Escondida Mine became the world’s largest copper mine
following the completion of 2 $560 million Phase 3 expansion in
1996 that raised production capacity from 480,000 tons per year
to more than 900,000 tons per year in 1997. Production in 1997
rose by about 9% to 927,000 tons, in part owing to higher ore
grades, though it was not anticipated to remain at that level. The
operating company, Minera Escondida Ltda., announced plans to
close ity Celoso SX-EW plant owing to technical problems with
the ammonia leach process used to treat concentrate.
Construction was progressing for an end of 1998 startup of a
125,000-ton-per-year SX-EW facility west of Escondida, and an
engineering contract was awarded for a fourth expansion of the
concentrator to accommodate declining ore grades (Mining
Engineering, 1998b; Rio Tinto plc-Rio Tinto Ltd., 1998).

Production from Cyprus Amax Minerals’ 51%-controlled El
Abra project, which began production in December 1996, rose to
194,000 tons. With identified leach reserves of over 900 million
tons, the project is expected to operate for at least an additional 18
years. About 500 million tons of sulfide resources have also been
identified (Cyprs Amax Minerals Company, 1998h).

Phelps Dodge Corp. reported that a $305 million expansion of

" the concentrator at its Candelaria Mine was completed during the

fourth quarter of the year and that capacity was projected to rise
by about 75,000 tons per year to a total of 172,000 tons per year
of copper. As a result of the expansion, the expected ming life
was reduced from 35 to 19 years (Phelps Dodge Corp., 1998a).

Corporacién Nacional del Cobre De Chile (Codelco-Chile)
reported that its total production rose by about 90,000 tons to
1.326 million tons, principally owing to increased production
from its 49% share in the El Abra Mine. Commercial production
from its Radomiro Tomic Mine began during December and was
projected to reach 150,000 tons by 1999. The company estimated
direct operating costs for this SX-EW operation at $0.40 per
pound. At its Andina Divigion, which produced 146,000 tons of
copper,.Codeleo was proceeding with a $370 million concentrator
expansion that would nearly double the current 34,000-ton-per-
day milling capacity and increase copper production by 110,000
tons per year. The expansion was projected to come on stream
during the second half of 1998. At the Teniente Division, which
produced 343,000 tons of coppert, a planned expansion project
scheduled to be started in 1998 was delayed until 1999, The
Chuquicamata Division, the country’s second largest copper
operation, produced 650,000 tons of copper (Corporacién
Nacional del Cobre De Chile, 1998).

At the Collatmasi project, prestripping of overburden was
progressing faster than anticipated, and construction of a 45,000-
ton-per-year SX-EW plant was on target for an April 1998
startup. Sulfide operations, projected to produce 330,000 tons of
copper per year in concentrate, were expected on-stream later in
1998 (CRU International Ltd., 1997b).
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Indonesia—P.T. Freeport Indonesia Co.’s Grasberg Mine in
Irian Jaya achieved record production of about 544,000 tons of
copper, an increase of about 37,000 tons from that of 1996, owing
to a record average daily mill thronghput of 128,600 tons, a
record recovery rate of 85.4%, and an increase in average ore
grade from 1.35% copper to 1.37% copper. By yearend, startup
operations had begun on its fourth concentrator, whichk was
projected to increase ore throughput to more than 200,000 tons
per day by mid-1998 and to increase production capacity to
770,000 tons per year.  P.T. Freeport completed z
“debottlenecking” of its Atlantic smelter-refinery in Spain, which
enabled it to produce 290,000 tons of copper, twice its capacity
when purchased in 1993. Constraction of P.T. Freeport’s 25%-

~ owned smelter/refinery in Gresik, Indonesia, was 90% complete

and operations were scheduled for startup in mid-1998. The
smelter was expected fo consume 600,000 tons per year of
Grasberg concentrate to produce 200,000 tons of refined copper
{Freeport-McMoRan Copper & Gold Inc., 1998).
Peru—Production from SPCC mines increased by 1.1% to
311,000 tons. Production at the Cuajone Mine increased 4% to

159,000 tons as a result of higher ore grades and increased SX-

EW production, and conversely, production declined by about 2%
at the Toquepala Mine owing to lower ore grades and lower 8X-
EW recovery. Production at the Ilo refinery increased 20% to
233,000 tons following completion of an expansion in 1996. A
19% expansion, 53,000 tons, at the Cuajone Mine was scheduled
to be completed in early 1999." Modermnization plans for. the Ilo
smelter, to be completed in stages by 2003, included construction
of a new acid plant, installation of a new smelting fumace, and
modermization of converters (ASARCO Incorporated, 1998).
Production from Cyprus Amax’s Cerro Verde Mine, which

. consists of the Cerro Verde and Santa Rosa Pits, rose 16% to

55,000 tons of electrowon copper following an expansion and
upgrade in 1996, At yearend, Cyprus approved the $100 million
development of the adjacent Cerro Negro deposit, though
development was subsequently delayed owing to low copper prices

(Cyprus Amax Minerals Company, 1998a).

BHP Magma Tintaya, Peru’s second largest copper producer,
reported production of 68,500 tons, a 16% increase from that of
1996, from its'open pit. Centromin Peru, the state-owned mining
company, produced 35,000 tons of copper, principally from its
Cobriza Mine, and completed the sale of its La Oroya smelter and
refinery to the Doe Run Company (Soldi, 1998). )

Philippines—Production contimied to slide fellowing the
phaseout of Benguet Corp.’s Dizon Mine and a shift to gold
production at the Lepanto gold—copper mine. Production by
Marcopper Mining Corp. was suspended during the year and
Maricalum Mining Corp.’s Sipalay Mine experienced work
stoppages. Atlas Mining Co.’s operations remained on care and
maintenance.
production by 55% and accounted for 60% of total Phlllppme
output (Disini, 1998). '

Zambia—In 1996, following 4 years of studies, the state-
owned Zambia Consolidated Copper Mines Limited {(ZCCM)
agreed to proceed with the privatization of its copper operations.
By yearend 1996, ZCCM was offering at least nine different
investment packages to a group of prequalified investors for
distribution of its mining and electrical power assets (Mining
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Philex Mining’s Paedal operations increased

Annnal Review, 1997). Though facing court challenges to the
validity of the sale, India’s Binani Corp. was awarded control of
the Luanshya-Baluba Project, and Metorex Ltd., a consortium of
South African and Canadian mining companies, was awarded
control of the 10,000-ton-per-year Chibuluma copper mine. Both
transactions were effective in late September (Platt’s Metals
Week, 1997g). ZCCM also announced that the mothballed
Chambishi copper-cobalt mine was awarded to Canadian-based
Ivanhoe Capital Corp., subject to the completion of contract
negotiations, which was anticipated by yearend (Platt’s Metals
Week, 1997¢). ZCCM announced in early November that it had.
awarded three of the packages, the Nkana/Nchanga mining and
metallurgical complex, the Chambishi cobalt plant, and the
Chingola refractory ore dumps, to the Kafue Consortium, a group
comprised of Avim Ltd. (South Africa), Phelps Dodge Corp,
(United States), and Commonwealth Development Corp. (United
Kingdom). In fiscal year 1996-97, Nkana-Nchanga produced
172,000 tons of refined copper and it was. anticipated that future
production would increase above this level, ZCCM was currently.
repairing two of four reverberatory furnaces at the Nkana smelter
and had announced plans io double production at the 60,000-ton-
per-year Nkana Mine (Platt’s Metals Week, 1997f). However, the
project was placed in jeopardy when Phelps Dodge and Noranda
withdrew from the consortium in May 1998, afier months of
failed negotiations over project elements {Phelps Dodge, 1998b).

Current Research and Technology

The Unwersal Auto Radiator Manufactunng Co. of Plttsburgh
installed a pilot plant to produce brazed copper-brass: radiators
using the new CuproBraze manufacturing process. Developed
under sponsorship of the International Copper Association, the
new technology offers several advantages over the process used to
braze aluminum radiators including a much greater temperature
tolerance and greater production speed. Also, the technology does
not require separate fluxing or washing operations and is thus a
more compact system, requiring less floor space. The new
CuproBrazed radiators were expected to be 30% to 40% lighter
than conventional sweated copper-brass radiators and cost 10%
less than aluminum radiators to produce. Though copper
dominates the replacement market, alumninum radiaters account
for about 95% of the original equi'pment radiators installed in
American cars (Copper Topics, 1998).

In September, IBM announced that it had developed the
technology to replace aluminum conductors in its integrated
circuits. Scientists had been attempting to develop copper as an
alternative to aluminum because aluminum’s lower conductivity
was placing limits on miniaturization. Copper could not be
directly substituted for aluminum because silicon, the dominant
semiconducting material, is “poisoned’ by atomic diffusion of
copper into the silicon. IBM overcame this problem by isclating
the copper using a proprietary coating between the copper and
silicon. IBM also developed the technology to etch the fine
copper wires that could lead 10 interconnections as narrow as 0.1
micron, compared with . 25 micron for aluminum, The new
chips are expected to run four times faster than their aluminum
counterparts-and cost less to produce (Copper Topics, 1997).
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Outlook

U.S. mine capacity is expected fo decline by about 20,000 tons
in 1998 owing to closure of the Flambeau Mine in 1997, and
lower recovery from leach. solutions at several mines that

suspended mining of new leach ore. Mine production and -

capacity utilization in 1998, however, are expected to decline,
with projected mine production falling by over 100,000 tons to
1.83 million tons. In early 1998, in response to sustained lower.
prices, a number of companies announced production cutbacks
and project deferrals. In January, Cyprus Amax announced that
it would be curtailing 27,000 tons of higher-cost production at its
Bagdad and Sierrita Mines (Cyprus Amax Minerals Company,
1998b). At the end of February, BHP Copper Corp. announced
that it would curtail copper sulfide operations at its Pinto Valley
Mine in Arizona and eventually lay off 447 of the mine’s 598
employees. In March, Phelps Dodge announced a revised mine
plan for its Chino Mine that would result in the loss of 45,000
tons of electrowon production over a 3-year period (Phelps Dodge
Corp., 1998c). Mine capacity through the year 2000 is expected
to increase only nominally as most planned property development
. or mine expansions have been deferred beyond that period owing
to low copper prices. ' '

Refinery production in 1998 is expected to remain at about the
same level as in the previous year despite the first full year of
production from Kennecott’s smelter/refinery complex since
completion of renovations, Cutbatks in electrowon production
and an anode feed shortage are expected to moderate the growth
in primary production, and a scrap shortage occasioned by low
prices is expected to reduce secondary production. :

Consumption of refined copper during the first 6 months o

- 1998 was about 9% higher than in the equivalent period in 1997;
consumption for the full year 1998 is projected to rise only about
5% above that of 1997. The amount of copper recovered from old

-scrap, which rose during 1997, declined during the first haif of
1998 in response to sustained lower copper prices. No new
secondary capacity is expected, and lower prices could further
depress scrap collection. Recycling of new scrap has trended
upward with increased domestic consumption of mill products.
Growth in new scrap recycling in 1998 was expected to lag
behind the growth in refined copper demand ‘as tight scrap
supplies encourage the substitution of refined copper for scrap at
brass mills and other consumers.

World mine capacity is expected to grow rapidly in the next
several years. According to data compiled by the ICSG, world
mine capacity growth is expected to accelerate in 1998, increasing
by about 800,000 tons. Smelter capacity is projected to grow by
less than 600,000 tons, but, since about 300,000 tons of mine
growth will come from electrowinning, should be more than
adequate to meet mine production growth. The current shortage
of concentrate relative to smelter capacity is expected to persist
and result in continued low capacity utilization from global
smelters. Refinery capacity is projected to grow by more than
900,000 tons and be more than sufficient to meet the growih in
mine production. While global demand for refined copper grew
by more than 4% (550,000 tons) in 1997, the continuing
ECOROMIC crisis in Asia is expected to reduce growth in dermand
in 1998 to about 300,000 tons. Given the large expansion of mine
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and refinery capacity, production of refined copper in 1998 is
projected to exceed demand (Internationat Copper Study Group,
1998b). - o '

Beyond 1998, growth of mine capacity is expected to continue
to outstrip that of consumption. Annual capacity at operating
mines ot mines now under development is projected to rise from
the current 12.6 million tons to 14.5 million tons by 2000. About
600,000 tons of the increase is projected to come from SX-EW
production. Chile is expected to account for most of the increase,
where capacity is expected to grow from the current 3.5 million.
tons to as much as 4.6 million tons per year, Significantincreases
are also projected for Argentina, Australia, Indonesia, and
Zambia. This growth hias been modified by the current depressed
market, which has led companies to defer an estimated 500,000
tons of planned development to beyond the year 2000, Delays in
environmental permitting have also contributed to project delays.
With new smelter projects under consideration in more than a
dozen countries, smelter capacity could rise by 1.5 million tons
by 2000, thus keeping pace with the projected growth in.copper
contained in concentrates. . . ' ; o
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TABLE I
SALIENT COPPER STATISTICS 1/

{Metric tons unless otherwise specified)

1993 : 1994 1995 1996 1997
United States: :
Mine production; . - . ‘
Ote concentrated 2/ thousand tnetric tons 262,000 271,000 267,000 274,000 284,000
Averape yield of copper 2/ percent .49 0.47 0.46 0.46 _0.46
Recoverable copper: i ]
Arizona 1,160,000 1,160,600 - 1,170,000 1,240,000 1,250,000 -
Michigan, Montana, Utah 387,600 397,000 384,000 339,000 337,000
New Mexico 224,000 234,000 254,000 256,000 259,000
Other States 31,100 55,700 47,400 85,600 1/ 96,500 -
Total recoverable 1,800,000 1,850,000 1,850,000 1,520,000 1,940,000
Total valug millions $3.640 $4.430 $5.640 $4.610 34,570
Smelter production: 3/ .
From domestic and foreign pres 1,270,000 1,310,000 1,250,000 1,300,000 1,440,000
From screp (new and old). 415,000 397,000 354,000 339,000 285,000
Total smelter 1,680,000 1,710,000 1,600,000 1,640,000 1,720,000
Byproduct sulfuric acid,sulfur content  thousand metric tons 1,230 1,200 1,210 1,240 «f 1,370
. Refinery production;
Primary materials: :
Electrolytic from domestic ores 1,210,600 1,280,000 1,300,000 1,290,000 1,370,000.
Electrolytic from foreign materials 88,600 63,500 91,200 147,000 113,000
Electrowon 491,000 493,000 539,000 574,000 586,000
Total primary __1.7%0,000 1,840,000 1,230,000 2,010,000 2,060,000
Secondary materials (scrap):
Electrolytic. 337,000 269,000 215,000 193,600 233,000
Fire refined 123,000 122,060 137,000 152,000 « 151,000
Total secondary 460,000 352,000 352,000 345,000 1/ 383.000
Totai refined 2,250,000 2,230,000 2,280,060 2,350,000 5 2,450,000
Secendary copper produced: i
Recovered fiom new serap 748,000 27,000 274,000 891,000 v/ 956,000
Recovered from old scrap 543,000 500,000 442,000 428,000 496,000
Total copper from scrap 1,290,006 1,330,000 1,320,000 1,320,000 ¢ 1,450,000
Copper sulfate: -
Production 46,400 48,400 52,000 43.500 of 48,400
Stocks, Dec. 31 2,990 2.510 2,710 W W
Exposis; '
Refined 217,000 157,000 217,000 169,000 92,900
Unmanufactured 4 685,000 752,600 894,000 683,000 618,000
Imporis: : :
Refined 343,800 470,000 429,000 . 543,000 647,000
Unmanufactured 4/ 637,000 763,000 825,060 961,000 1/ 978,000
Copper stocks, Dec. 31:
Blister and in-process material 146,000 174,000 174,000 173.000 180,000
Refined copper: :
Refineries 33,400 42,500 38,000 32,200 59,700
Wire rod mills 34,700 39,800 24,800 32,100 24,600
Brass mills 14,100 8.530 2,110 14,000 14,300
Other industry 3,650 4,090 3,030 2,700 2,100
New York Commodity Exchange (COMEX) 67,200 24,200 21,500 26,600 83,000
London Metal Exchange_(_LME}, U.5. warehouses, - — 68,200 38,300 129,000
Total refined 153,000 {14,000 163,000 146,600 314,000
Consumption;
Refined copper, repotted 2,360,000 2,680,000 2,530,000 2,610,000 1/ 2,790,000
Apparent consumption, primary refined and old serap 2,510,000 2,690,000 2,540,060 2,830,000 2,950,000
Price: :
Producer, weighted average cents per pound 91.56 111.05 138.33 109,04 106,92
COMEX, first position do. 85.28 107.05 134.72 105.87 103,58
LME, Grade A cash do. 86.76 104,64 133.12 104.05 103.25
World production:
Mine thousand metric tons 9,430 ¢ 9,520 tf {100 i1,600 11,400
Smelter do. 9,930 10,000 o 10,300 o/ 10,806 11,106
Refinery do. 11,300 11,200 11,900 12,600 o/ 13,500

See foomotes atend of table.




TABLE 1—-Continued
SALIENT COPPER STATISTICS 1/

¥ Revised. W Withheld to avoid disclosing company proprietary data.
1/ Data, except prices, are rounded to fhree significant digits, except prices; may not add to totals shown.

2/ Yield caleylations include precipitates but excludes copper recovered from leaching by solvent extraction-electrowirning,
3/ Includes primary copper produced from foreign ores, matte, elc., to avoid disclosing company proprietary data.

4f Includes copper content of alloy scrap.

TABLE 2

LEADING COPPER-PRODUCING MINES IN THE UNITED STATES IN 1997, IN ORDER OF OUTPUT 1/

Capacity
: (thousand)
Rank Mine County and State . Operator Source of copper metric tons}
1 Morenci Greenlee, AZ  Phelps Dodge Cotp. Copper-molybdenum ore, concentraied and feached, 495
2  Bingham Canyon  Sait Lake, UT  Kennecott Utah Copper Corp. do, 310
3 Chino Grant, NM Phelps Dadge Corp. do. 162
4 Sierrita Pima, AZ do. do. ) 143
5 Ray Pinal, AZ ASARCO Incorporated Copper ore, concentrated and leached. 125
6  Mission Complex.  Pima, AZ do. Copper ore, concentrated. 115
7 Bagdad Yavapai, AZ . Cyprus Amax Minerals Co. Copper-molybdenum ore, concentrated and leached ils
8 San Manuel Pinal, AZ BHP Copper Co. do. 147
9 Pinto Valley Gila, AZ do. do. 76
10 Cyprus Miatni do. . Cyprus Amax Minerals Co. Copper ote, leached. 73
1t Tyrone ‘Grant, NM Phelps Dodge Corp. and Burro Chief Copper Co. _ Copper ore, concentrated and leached. 70
12 Robinsen White Pine, NV BHP Copper Co. Copper ore, concentrated. 0
13 Continental Silver Bow, MT Montana Resources Inc. Copper-melybd ore, concentrated. kit
14 Continental Grant, NM Cobre Mining Co. Copper ore, concentrated. 35
15 Flambeau Rusk, WI Kennecot; Minerals Corp. do. 18
16 Casa Grande Pinal, AZ Cyprus Amax Minerals Co, Copper ore, concentrated and leached. 15
17  Miami Gila, AZ BHP Copper Co. Copper ore, leached 12
18 Silver Bell Pima, AZ ASARCO Incorporated Copper ore, concentrated and leached. 12
( - 1/ The mines in this [ist accounted for 98% of the ULS. mine production in 1957, :
- TABLE 3
“MINE PRODUCTION OF COPPER-BEARING ORES AND RECOVERABLE COPPER CONTENT OF ORES PRODUCED
IN THE UNITED STATES, BY SOURCE AND TREATMENT FROCESS 1/
(Metric tons)
1996 1597
) Gross Recaverable Gross Recoverable
Source and treatment process weight copper weight COppEr
Mined copper ore: )
Concentrated 274,000,000 ¢/ 1,290,000 284,000,000 2/ 1,310,000
Leached NA 574,000 NA 386,000
Total NA 1,860,000 NA 1,900,000
Copper precipitates shipped; leached from
tailings, durmyp, and in-place material 25,100 18,940 20,800 15,600
Cither copper-bearing orss 3/ +.480,000 40,400 1/ 7,700,000 28.200
Grand total XX 1,620,000 XX 1,840,000

i/ Revised. NA Not available, XX Not applicable.

t/ Data are rounded to three significant digits; may not add to totals showm.
2/ In 1997, 22.4 metric tons of gold and 393 metric tons of silver were recovered from concentrated ore, The average value of gold and sitver
per metric ton of ore concentrated was $1.06.
3/ Includes gold ore, pold-silver ore, lead ore, lead-copper ore, lead-zinc ore, molybdenum ore, silver ore, tungsten ore, zine ore, fluorspar, flux
ores, clean up, ore shipped directly to smelters, and tailings.




TFABLE 4
CONSUMPTION.OF COPPER AND BRASS MATERIALS IN THE UNITED STATES, BY ITEM I/

(Metric tons) ’;
Foundries, Smelters,
chemical plants, - refiners, .
Ttern Brass mills Wire rod mitls miscellaneous users ingot makers . Toul
1996; : . :
Copper scrap 909,000 1/ 2/ (3 61,300 655,000 v/ 1,630,000
Refined copper 4/ 588,000 1,980,000 45,500 ¢/ 5/ (6) 2,610,000 1/
Hardeners and master alloys 893 — 2,200 o = - 3100 ¢
Brass ingots - - 126,000 «f - . 120,000 ¢/
Slab zinc 63,600 - (7 (7 86,400
Miscellaneous - - - (89 {8h
1997: '
Copper scrap : 1,010,600 (39} 62,700 682,000 1,750,000
Refined copper ¥/ 591,000 . 2,140,000 47,500 5/ (6/) 2,790,000 -
Hardeners and master alloys 652 - 2,240 - 2,800
Brass ingots - - 125,000 - 125,000
Siab zing . 54,400 — (7} N 76,800
Miscellaneous ] - - - - -
o/ Revised,
1/ Data are rounded to three significant digits; may not add to totals shown.
2/ Includes consumption of copper scrap at wire rod mills 1o avoid disclosing company preprietary data.
3/ Withheld to avoid disclosing company proprietary data; included in "Brass Mills.”
4/ Detailed information on consumption of refined copper can be found in table 5.
5/ Includes consumption of refined copper at ingot makers to avoid disclosing company proprietary data,
. &/ Withheld to avoid disclosing company proprietary data; included in "Foundries, chemicals plants, miscellancous users." i
7/ Withheld to avoid disclosing company proprietary data; included in "Total," _
8/ Revised to zero. !
TABLE 5 o .
CONSUMPTION OF REFINED COPPER, SHAPES IN THE UNITED STATES, BY CLASS OF CONSUMER 1/ ( o
e i
(Metric tons)
) . -Ingotsand Cakes and Witchar, billets,
Class of consumer Cathwdes . inpot bars slabs other Total
1996: )
Wire rod mills ) 1,970,000 1/ - - 10,800 v/ 1,980,000
Brass mills 357,000 23,700 80,800 126,000 583,000
Chemicat plants - - - 1,110 ©o,110
Ingot-makers w - w 3,640 3,640
. Foundries 1,750 20 . w 10,900 «f 15,800 1/
Miscellaneous 2/ w W W 28,600 28,600
Total ) 2,320,000 of 26,800 1/ 80.800 i 181,000 rf 2,610.000 v/
1997 . .
Wire rod millts 2,130,000 - - 12,800 2,140,000
Brass milts 356,000 26,300 81,100 134,000 597,000
Chemical plants - - - 1,010 1,010
__Ingot-makers : w - v 4,190 4,190
Foundries . 1410 3,140 w 12,100 16,600
Miscellaneous 2/ W w w 292,900 29,900
Total 2,490,000 29,500 81,100 194,000 2,790,000

¥ Revised. W Withheld to avoid disclosing company proprietary data; included with "Wirebar, billets, and other."
1/ Data are rgunded to three significant digits; may not add to totals shown. . ) :
2/ Includes fron and steed plants, primary smelters producing alloys other than copper, consumers of copper powder and copper shot, and other manufachirers,




COPPER. RECOVERED FROM SCRAP PROCESSED I8 THE UNITED STATES,

TABLE 6

BY KIND OF SCRAP AND FORM OF RECOVERY I/

(Metric tons)
: 1996 1997
Kind of scrap: o
New scrap: o )
Copper-hase 853,000 1/ 909,000
Aluminum-base 37,800 ¢/ 46,800
Nickel-base 91 a1
Zinc-base - L -
Total 891,000 v 956,000
Old scrap: . B
Copper-base 394,000 465,000
Aluminum-base 33,400 1/ 30,300
WNickel-base 47 28
Zinc-base 17 1%
Total 428,000 - 496,000
Grand totai 1,320,000 £f 1,450,000
Form of recovery: :
As unalloyed copper: )
At electrolytic planis 193,000 233,000
Atother plants 163,000 v/ 161,000
Total 355,000 ¢/ 394,000
in brass and bronze 892,000 ¢/ 979,000
In alloy iron and steel 139 . 743
In aluminum alloys 70,700 1/ 71,500
In othet alloys 119 113
In chemical compounds 305 - 252
Total 964,000 of 1,060,000
Grand total 1,320,000 ¢/ 1,450,000
1/ Revised,
1/ Data are rounded to three significant digits; may not add to totals shown.
_ TABLE 7 )
COPPER RECOVERED AS REFINED COPPER AND IN ALLOYS AND OTHER FORMS
FROM COPPER-BASE SCRAP PROCESSED IN THE UNITED STATES, BY TYPE OF OPERATION 1/
(Metric tons)
From new scrap From old scrap Total
Type of opetation 1996 1997 1996 1997 1996 1997
Ingot makers 36,200 35,200 90,200 96,500 126,000 132,000
Refineries 2/ 123,000 1/ 91,400 222,000 292,000 345,000 of 383,008
Brass and wire-rod mills 677,000 ¢ 771,000 46,700 32,800 724,000 o/ 804,000
Foundries and manufacturers 17,100 11,200 35,900 43,500 53,000 535,100
Chemical plants 3035 252 - - 305 252
Total 854,000 909,000 394,000 465,000 1,250,000 v/ 1,370,000
¢/ Revised. .

1/ Data are rounded to three significant digits; may not add to totals shown.
2/ Electrolytically refined and fire-refined scrap based on source of material at smelter fevel.




' TABLEEZ : o
PRODUCTION OF SECONDARY COPPER AND COPPER-ALLOY PRODUCTS
IN THE UNITED STATES, BY ITEM PRODUCED FROM SCRAP I/

{Meiric tons)
. ftem produced from scrap ) 1996 ' 1997
Unailoyed copper products: . o o . T
-Electrolytically refined copper - ' 193,000 233,000
Fire-refined copper - : 152,000 1/ - : 151,000
. Copper powder - - . . ) . 10,100 “. 9,880
Copper castings ' q06 - .. 739
Total ] B ' 355,000 «/ . 394,000
Alloyed copper products: . e
Beass and bronze ingofs: : :
- Tin bronzes - . : (12,500 . : - 14,300
Leaded red brass and semi-red brass ) 92,000 ) : -88,200
__High leaded tin bronze 12,000° - 14,100
Yellow brass " 6,810 7380
Manganese bronze - 7.400 7,310
Aluminum bronze ' ' 7910 - 7,430
Micke] silver . . 1,B60 2,280
Stlicon bronze and brass - -, 5630 - 6,240
Copper-base hardeners and master allays - 13,700 13,400
Miscellaneous 11 600
Tatal ) 160,800 162.000
Brass mill and wire rod mi#l products 888,000 953,000
Brass and bronze castings : 44,000 : 45,300
Brasspowdar . . . 634 - 740
_Copper in chemical products 305 . 252
Grand total - ) 1,450,000 7 : 1,550,000
r/ Revised, ' :

t/ Data are rounded to three significant digits; may not add to totals shown,

. TABLE ¢ : '
COMPOSITION OF SECONDARY COPPER-ALLOY PRODUCTION IN THE UNITED STATES 1/

(Metric tons)
Copper Tin Lead Zine "~ Nigkel Aluminum Total
Brass and b inget production; 2/ - : .
1996 129,000 4,870 o 8,270 ¢/ 17,300 tf 282 tf 281/ 160,000
1997 . 130,600 5,020 8,720 17,300 269 22 162,000
Secondary metal content of
brass mill products: .
1996 717,000 886 7,270 160,000 W W 388,000
1997 769,000 1,050 7,818 174,000 . W W 953,000
Secondary metal content of :
brass and bronze castings: - . .
1996 39,000 1,050 1,460 2,330 85 120 44,600
1997 ' 40,700 693 1,050 2,670 78 151 45300

H Revised, W Withheld te avoid disclosing company praprietary data; included in "Total,”
- 1/ Data are rounded to three significant digits; may not add to totals shown.
2/ Includes epproximatety 96% from scrap and 4% from other than scrap.

el
.



CONSUMPTION AND YEAR EN.

TABLE 10

DING STOCKS OF COPPER-BASE SCRAP 1/

_ {Mefric tons, gross weight)

1997

1996 -
"Scrap type and processor Consumption Stocks Consumption Stocks
No. 1 wire and heavy: B
Smelters, refiners and ingot makers 142,000 ¢/ 6,440 v/ 149,000 8,320 .
Brass and wire-rod mills 363,000/ . NA 413,000 NA.
Foundries and miscellaneous manufacturers 28,500 NA 35,800 NA
No. 2 mixed heavy and light: .
Smeliers, refiners and ingot makers 216,000 ¢/ - 6,510 v/ 230,000 6,310
Brass and wite-rod mills 34,600 NA 34,900 NA -
Foundries and miscellaneous manafacturers 3,880 NA 2,774 NA
Total unatloyed scrap:
Smelters, refiners and ingot makers 358,000 v/ 12,900 o/ 379,000 14,600
Brass and wire-rod mills 397,000 v/ 14,500 1/ © 448,000 13,800
Foundries and mizcellaneons manufacturers 32,400 2,480 ¢/ 38,600 2,990 .
Red brass; 2/
Smelters, refiners and ingot makers 58,600 2,250 58,300 2,280
Brasa mills 7,390 NA 8,780 NA
Foundries and misceilaneous manufacturers 15,100 NA 10,100 N4
Leaded yelfow brass:
Swmeliers, refiners and ingot makers 27,400 1,500 28,000 © 1,400 7
Brass mills 371,000 HA 404,000 HA
Foundries and miscellaneous manufacturers 1,930 HA 1,930 NA
Yellow and low brass: All plants 59,600 725 53,900 852
Cariridge cases and brass: All plants 46,100 NA. 66,800 NA
Auto radiators:
Smelters, refiners and ingot makers 65,700 1.670 72,200 1,390
Foundries and miscellaneous manufacturers 4,700 NA 4,470 LY
Bronzes: :
Smelters, refiners and ingot makers 12,508 753 12,100 115
Beass mills and miscellzneous manufacturers 13,400 HA 14,960 NA
Nickef-copper alloys: All plants 23,300 360 17,800 424
Low grade and rasid
Smelters, refiners and 1l us manyfactorers £3,100 4,080 87,100 14,000
Other alloy scrap: 3/ )
Smelters, refiners and ingot makers 42,000 2410 38,400 2.050
Brass mills and miscellaneous facturers 6,180 NA 6,570 NA
Total atloyed scrap: :
Smelters, refiners and ingot makers 297,000 13,800 303,000 23,200
Brass mills 512,000 25,104 558,000 29,100
Foundries and miscellaneous r fachirer 28,900 3,570 24,100 2,920
Total scrap:
Smetters, refiners and ingot makers 655,000 1/ 26,700 ¢/ 682,600 37,906
Brass and wire-rod mills 909,600 1/ 39,600 v/ 1,010,000 42,900
Foundries and miscetlaneous manufacturers 61,300 6,050 62,700 5910

R

£/ Revised. NA Not available,

1/ Data are rounded to three significant digits: may not add to totals shown.
2/ Includes composition turnings, silicon bronze, railroad car boxes, cocks and faucets, gilding metal, and commercial bronze,
3/ Includes refinery brass, beryliium copper, and atuminum bronze.




TABLE 11
CONSUMPTION OF PURCHASED COPPER-BASE SCRAP i/ 2/

(Metric tons, gross weight)
From new scrap ¥rom old scrap Total
Type of operation 1996 1997 1996 1997 1996 1997

Ingot makers 47,700 46,900 . 126,000 141,000 174,000 . 188,000
Smelters and refineries 122,000 ¢/ 122,000 359,000 373,000 481,000 ¢/ 495,000
Brass and wire-rod mills 852,000 " 972,000 57,700 33,800 909,000 o 1,010,000
Foundries and miscellaneous - o )

manufacturers ) 21,000 13,600 40,200 49,100 61,300 . 62,700

Total 1,040,000 1,£50,000 583,000 © 597,000 1,630,000 1,750,000
o/ Revised, '

1/ Data are rounded to three significant digits; may not add to 1otals shown.
2/ Consurmnption at brass and wire-rod mills assumes equal to receipts.

TABLE 12
FOUNDRIES AND MISCELLANEOUS MANUFACTURERS CONSUMPTION
OF BRASS INGOT AND REFINED COPPER AND COPPER SCRAP
IN THE UNITED STATES 1/

(Metric tons}
Ingot type 1996 1997
Tin bronzes 33,900 31,200
Leaded red bress and semired brass 69,700 « 73,800
Yellow, leaded, low brass 2/ 8,350 v/ ) 7,930
Manganese bronze 660 i/ 5,780
" Nickel silver 3/ . 960 2,040
Aluminum bronze 3880 v/ 4,110 ) .
Hardeners and master alloys 4/ . 2,200 r/ 2,240 '
Total brass ingot 123,000 127,000 : ( i
Refined copper consumed 45,500 1/ 47,500 . .
Copper scrap consumed 61,300 62,700 '

1/ Revised.
V/ Data are rounded to three significant digits; may not add to totals shown,
2/ includes silicon bronze and brass.
3/ Includes copper nickel and nickel bronze and hrass,
" 4/ Includes special alioys.

TABLE 13
AVERAGE PRICES FOR COPPER SCRAP AND ALLOY-INGOT, BY TYPE

{Cents per pound) i
Dealers' buying (New York) Alley-ingot (New York)
Brass milis Refiners No. 2 Red brass turnings No. 115 brass Yelow brass
Year No, | scrap No. 2 scrap scrap and borings (85-5-5-5) {405)
1996 101.53 84.42 75.27 51.85 140.25 ) 136.50
1997 9958 81,98 69.15 51.25 138.5¢ 1/ 13525 I/

1/ List price quotes effective July 1996.

Source: American Metal Market.
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TABLE 18
£LS. EXPORTS OF COPPER SCRAP, BY COUNTRY 1/

UnaHoyed copper scrap

Copper -alioy scrap

1996 1997 1996 1997
Quantity Value Quantity Value CQuantity Value Quantity Value
Country (metric tons) {thousands) {mefric tonsy  (thousands)  (mefric tons) (thousanils} (metric tons)  {thousands)
Belginm 9,380 520,244 3,850 $22,553 1,440 $3,708 740 $1,636
Canaida 104,006 170,000 116,000 174,000 41,900 53,900 44,300 57,300
China 12,600 18,9006 20,000 30,000 24,200 27,400 21,100 18,000
(Germany 7,190 10,700 13,700 37,700 5,290 5,660 2,810 4,300
Hong Kong 28,600 41,200 27,200 42,800 43,204 62,900 32,500 41,300
India 3,960 3,740 3,510 3,790 25,800 31,600 24,100 25,500
Japan 19,300 61,000 15,500 45,900 18,700 33,700 16,100 28,700
Korea, Republic of 5,140 11,600 2,49¢ 3,810 1E200 19,400 11,400 17,700
Mexico 2,470 4,010 859 1,590 4,030 6,000 7,940 15,700
Taiwan 1,340 2,200 677 1,110 4,970 6,460 4,070 5,690
Thailand 7 46 40 56 2,460 4,120 1/ 1,710 2,460
United Arab Emirates 2N edy) - - 118 «/ 21 914 - 1,040
Other 3,620 ¢/ 6,820 o/ 1,410 1,740 7,540 1/ $i,200 ¢/ 6,700 7,890
Total 197,000 350,000 205,000 365,000 195,800 266,000 174,000 227,000
¥/ Revised,
1/ Data are wounded to three significant digits; may not add to totals shown.
2/ Revised to zero.
Source: Burean of the Census.
TABLE 19
1J.S. IMPORTS FOR CONSUMPTION OF COPPER SCRAF, BY COUNTRY I/
Unalloyed copper scrap Copper-atloy scrap
Quantity Value 2/ Gross weight  Copper content f 3/ Value 2/
Country or Teritory {mettic tons) {th ds} (mefric tons} {metric tons) {thousands}
1996 90,300 $£70.,000 122 400 27,700 $171.000
1997:
Argentina - - £85 133 345
Awustria —- - 28 20 678
Belgium 175 118 1,190 853 1,460
Canada 54,600 99,700 56,500 40,700 90,800
Chile 1,386 3,000 93 283 814
Colombia_ 1,650 2,880 1,820 1,310 3,420
Costa Rica . 1,120 1,830 560 403 500 .
Dominican Republic 1,230 2,300 982 T 1,630
Germany - - 30 58 158
Japan - - 666 480 463
Malaysia - - 1,130 812 2,150
Mexico 23,800 - 42,500 38,760 21,800 59,900
Netheriands - - 317 228 409
Panama 1,200 2,120 1,170 g4z 1,460 .
Peru 1,070 768 982
Russiz 925 1,590 778 560 913,
Salvador - - 701 505 922
Spain - - 449 323 975
Taiwan 75 374 1,180 247 2,980
Ukraine - - 335 241 517
United Kingdom - - 1,870 1,340 3,610
Ven | 1,200 1,850 2,330 1,680 2,230
Oiher 4,020 £,960 7,920 5,700 7,900
Total 91,400 166,000 120,000 86,700 185,000
ef Estimated.

1/ Data are rounded to three significant digits; may rot add to totals shown.
¥ C. i f. value at 1.5, Poxt.

3f Under the Harmonized Tarrifl System that was implemented January 1989, copper content is no longer available. Content is
estimated to be 72% of gross weight. :

Source: Bureau of the Census.
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The new law builds a test to determine what are recycling transactions that

. treatment or dlsposal arrangements cloaked in the mantle of recycling.

Arranging for Recycling:
Transactions Involving Lead

And Whole Batteries

The following document provides historical statistics and documen-
tation illustrating the use of lead scrap and whole batteries in the
manufacture of lead-bearing materials. This document has been
prepared to assist members in documenting the requirements listed
below.

This document is provided for informational purposes only and does
not constitute legal advice. Accordingly, members with questions
regarding any aspect of these rules should contact their legal counsel.

Executive Sutnmary:

On Nov. 29, 1999, President Clinton signed into law the Superfund Recycling
Equity Act. This law clarifies Superfund to state that recycling is not disposal,
and shipping for recycling is not arranging for disposal. As a result, recyclers
may no longer be held responsible for cleaning up a contaminated site when
the site's owner or operator caused the contamination. This necessary
clarification removes an impediment to reaching Amenca s recyc]mg goals
while saving many recycling busmesses

should be encouraged under the legislation and what transactions are really

For past and future fransactions, a recycler must be able to demonstrate all of
the following:

1) Recyclable material met a commercial specification. {127(c)(1)}

2} A market existed for the recyclable material involved in the transaction.

{127(c)(2))

3) A substantial portion of the recyclable material was made available for
use as a feedstock for the manufacture of a new saleable product. {127(c)

€)

4) The recyclable material could have been a replacement or substitute for a
virgin material, or the product to be made from the recyclable material
could have been a replacement or substitute for a product made, in whole
or in part, from a virgin raw material. {127(c)(4)}

© 2000 Institute of Scrap Recycling Industries, Inc.




EE Genel al Informatlon

" The use of lead one of the oldest meta],s
. known to'and used by man, dates to about
5000 BC. It was used by the ancient Egyp-
* tian; Sumerian, Chinese, and Greek
cultures. The Romans used lead water
pipes and barrel hoops and, in the Middle
Ages, lead was used extensively as a

“Lead in metallic form is readily recoverable, so in

- most countries the collection of scrap for recydiing

is an important business, which helps to ensure
that resources are not wasted. It also saves energy,
because recycling uses much less energy than pri-
mary production.”

— Lead Development Association

construction material, Not too many years

later it became a common material for firearms ammunition, an application which currently
- accounts for some 400,000 tons of consumption in the U.S, annually. Present when the earth
was formed, lead is a naturally occurring element. It is usually associated with other miner-

als, notably zinc, silver, and copper.

Because lead is easily re-melted and refined; secondary or recycled lead is now, and has
been for years, a significant factor in the lead market. Lead has the highest recycling rate of
all industrial metals in the world. In the U.S., about 80% of all lead is used in automotive
type batteries, and more than 95% of these batteries are recycled.

Secondary lead is produced from old scrap, mainly lead-acid batteries and from new or
process scrap, which includes smelter/ refinery drosses and residues as well as scrap recov-.

ered from lead fabricating industries.

Of the total scrap supply consumed by secondary lead consumers, the greater portion
consists of so-called “old” scrap, as opposed to “new” scrap. According to U.S. Bureau of
Mines statistics, on a ten-year basis from 1959 to 1969, the ratio of old scrap vs. new scrap
collected by recyclers was 80% old and 20% new scrap. This can be explained by the fact
that much of the lead in use continues to return to the scrap pool.l

About 76% of the 1.45 million tons of refined lead produced in the United States in 1998 was -

recovered from recycled scrap, again primarily spent lead-acid storage batteries. The
recycled batteries consisted of starting, lighting, and igntion-type (SLI) used in automotive
applications, and the industrial-type used in such applications as airport ground-support
equipment, bicycles, floor sweepers and scrubbers, golf carts and other human and materi-
als transport vehicles, industrial forklifts, lawn equipment, load-leveling equipment for
commercial electrical power systems, mining vehicles, and munterruphble power-supply

equipment.2

The U.S. lead industry relies heavily on SLI batteries as a source of scrap, but there are other
51gmf1cant sources as well. In fact, about 9% of the recycled lead in 1987 was
recovered from other lead-based sources. These other sources include cable coverings, pipe, .

sheet, solder, and purchased materials such as

smelter drosses, building construction

materials, flue dust, slags, and shidges. Presently an estimated 75% of the total scrap lead
recovered comes from spent battery plates. The plates and other goods serve as feedstocks
for secondary smelters and refiners, who usually produce soft or antimonial lead from the
scrap. Few secondary lead materials are processed without refining due to ever changmg

customer specifications.?

In addition to hard and soft lead, another popular alloy of lead contains tin. This comes in

2
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varying percentages of tin content whxch when mixed with lead produces certain solders,

_babbits, etc. This is also prevalent in “iype” metal, the letters that type setters in printing
plants used for setting up their presses. Pure tin scrap is generally very rare and is called
block tin in the scrap trade. :

The value of tin/ lead aﬂoy is generally based upon tin content—the higher the tin content
the more that is paid for such material. Today, babbitt i isavery small portion of the volume
of lead handled by most:scrap processors. .

Solders will run from a minimum of 15% tin (body solder) to a high of 50%-60% tin. High-
speed babbits range from 50% to 90% tin whereas low-speed babbitt probably has no more -
value than scrap lead itself.#
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Under Section 127 (c)(1) of the new law; a recycler miist be able
to demonstrate that the recyclable material met a commercial-
specification at the time of the transaction. The specification can
include those published by trade associations such as ISRI, or
other T:ustorlcally or Wldely ubhzed spec].ﬁcatlons

RI's. Scrap Spemﬁcauons C:chula.r (1998) contains ever ten
different guidelines for lead scrap. These specifications can be
v1ewed by members at www. isri org

Often, recyclers will use one of the following widely recognized broad guidelines to
describe their recyclable commodity.
Mixed Common Babbit High Tin Base Babbitt
Lead Dross Pig Lead
Mixed Hard/Soft Lead Scrap Lead Battery Plates
- Cable Lead Tern Metal
Hard Lead Lead Solder
Soft Lead Scrap Ballast
Whole Batteries

Scrap lead solids can usually be classified as “hard” (antimonial) Jead or as “soft” (relatively
pure} lead.

Aside from published specifications or guidelines, each consumer may develop his or her
own set of specifications based upon the individual facility’s requirements. This may be
necessary because the consumer has specific equipment, processes or products unique to
the facility and require a unique mix of raw material inputs.

The specification, whether broad or specific, will often be based upon the lead content or
physical nature of the material. Most of the terminology used in the scrap business defmes
origin, use, composmon, or grade of the scrap.

Specific terminology aside, at the time of the transaction, the consumer and the recycler
agree to the sale of a specific material. The agreement may be memorialized in a purchase
order, sales agreement, invoice, or in another fashion. By entering into the deal and subse-
quently accepting the material shipped by the recycler, the consumer confirms that the recy-
clable material met the desired specification. Therefore, one can reference the terms of the
agreement as confirmation the recyclable material met (meets) a commercial specification.

P
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To be afforded liability relief, a recycler must be able to demonstrate under Section 127 (€)(2)
that a market existed for the recyclable material. Evidence of a market can include, but is

not limited to, a third party published price (including a negative price), a market with

more than one buyer or seller for which there is a documentable price, and a history of trade
.in the recyclable material.

According to the U.S. Geological Survey (USGS), non-specification lead metal has been
traded on the LME (London Metal Exchange) since the tarn of the century, but it was not
until 1920 that the metal received official recognition. Today, the LME is generally recog-
nized as the principal lead-price reference, though a domestic producer price is also pub-
lished. Refined lead prices are often quoted in terms of a premium over the cash LME
quotation. ‘ '

The following chart illustrates scrap lead's share of the market (in short tons):

Primary Lead Recovered ApparentLead  Scrap Market Scrap
Productton  (0id and New Scrap)  Consumption* Share** Exports
o - 1986 408,000 689,000 1,821,000 52% 70,000
B e 212000 783,000 1,379,000 57% 58,000
£ 198 432,000 812,000 1,381,000 59% - 80,000
== 199 437,000 983,000 - 1507000 - ©£5% 59,000
5 1990 #5000 - 1.017.000 1,452,000 70% 79,000
== qem 381000 974,000 4,391,000 0% " 96,000
§ 1992 336000 1,010.000 1,455,000 69% £6,000
= qe83 269,000 . 984,000 1512000 | 65% 57,000
2 1M 387,000 1,006,000 1,586,000 63% 91000
% 1085 442,000 953,000 1,581,000 51% 115,000
AH ligures are rownded. Soyrces: (.5 Bureau ol Mines, LS Pepariment of Cammerse.
*Dellned a8 primary nrodisciion + recovensd tearl + et trade + stock changes. : -
*"Galcutaled by dividing secovered lead by apparent lead consumplinn.

The primary motivation for recycling lead, as in other recyclables, is economics. “As lead
- prices rise, recycling rates ratchet up,” notes Bob Garino, Director of Commodities for the
Institute of Scrap Recycling Industries. “Itis a function of the absolute amount of scrap,
time and demand,” he observes. The secondary lead industry thus is largely influenced by
the relative price of lead and the relative supply/demand fundamentals that determine the
overall consumption of lead in general. ) '

In regard to scrap battery prices, a good rule of thumb is that the average drained battery
will produce approximately 50% of its gross drained weight into metallic lead. Once its ,
contents are smelted, for batteries, the recovery percentage generally drops to 45%. The
average difference in price between a wet or a dry battery ranges from %2 cent to % cent per-
pound.? ' ' ' '

Smelters often will quote a flat price per pound for batteries. Historically, however, the
method of pricing batterjes is based upon “metal content” (lead and antimony), which can
be determined by chemical analysis of samples taken from lead. The smelter takes the price
of virgin (producer) lead and multiplies that price by the percenta ge of lead contained, as
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determined by chemical analysis. - :

From this price he will deducta | “At the end of 1998, the market price for whole
“smelting charge” which will vary | gerap batteries averaged about 6 cents per
‘based upon market conditions. For ex- | 55nq, translating to a lead price of 12 cents per

ample, if the published price of virgin

lead is 20 cents per pound, and a
smelter receives a load of material
which contains 72% metal content, the _ _
facility will multiply 20 cents by 72%, which equals 14.4 cents per pound. ¥ the facility
smelting charge is $100.00 per ton (5 cents per pound), he or she will then deduct 5 cents per
pound from 14.4 cents and pay the slupper 9.4 cents per pound for the battery plates deliv-
ered to the plant

pound, assuming the average amount of fead in
~such batteries to be about 50%.” (USGS)

In addition to the variation in the prices of virgin lead, tin and antimony having a direct
effect upon lead scrap, supply and de:mand also have a very strong and direct effect on the
. price of scrap material.

Secondary lead producticon is extremely price elastic, particularly in the U.S,, and responds
quickly to relatively short-term movements in the lead price. This is due partly to the exis-
tence of excess capacity, and partly to the flexible nature of the U.S. labor market. In addi-
tion, secondary lead smelters tend to have a higher ratio of variable to fixed costs than do

- primary smelters, which allows foundries greater flexibility in varying levels of output.®

The following chart is a sample of historic prices for scrap lead: _ _ i( ’

U.S. PRICES OF SMELTERS’ SCRAP LEAD
Buying prices heavy soft lead. In doflars per hundred weight. Compiled by American Meta) Market.

1990 191 1992 1993 1994 1995 1986 1997 1988
Jan 24.00 1827 | 15.00 15.00 1250 | 19.75 20.50 25,50 20.25
—_Feb 2400 17.00 15.00 15.00 12.50 19.75 20,50 24.66 20,25
Mar 21.00 17.00 15.00 15.00 12.50 19.75 20.50 23.50 20.25
Apr 21.00 17.00 15.95 i4.14 1250 - | 49.75 20.50 23,50 20,25
May 21.00 16.45 15.00 14.00 | 1250 20.05 20.50 23.50 2D.25
Jun 2252 1 14.20 16.00 14.00 1250 | 2050 23.60 2350 | 18.60
Jul 26.43 13.00 16.00 13.69 15.70 20.50 25.50 23.50 19,50
Aug 27.00 13.14 | 16.00 13.45 16.50 20.50° 20.50 23.50 19.58
Sep 27.00 18.86 18.90 14.15 16.50 2050 20.50 2350 |. 19.50
Qct 24.M 15.00 20.00 1288 | 1817 20.50 25.50 23.50 19.50
Nov 21.00 15.00 16.39 12.50 18.25 20.50 20.50 21.33 17.71
Dec 19.78 i5.00 15.00 12.50 19.25 20.50 20.50 20.25 17.50
Avg - 23.30 15.83 16.27 13.86 14.95 20.28 23.28 23.3 19.51

In 1998, recycled lead was produced by 20 companies operating 29 lead recovery plants.
Secondary lead, derived principally from scrapped lead-acid batteries, accounted for 76% of
refined lead production in the United States. Of the total lead recycled in 1998, about 98%
was produced by 9 companies operating 17 plants in Alabama, California, Florida, Georgia,
Indiana, Louisiana, Minnesota, Missouri, New York, Pennsylvania, Tennessee, and Texas. 7
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There is a strong correia_ﬁ‘on between the recycling rates for batteries and the lead price paid
to secondary smelters. The following chart illustrates this market behavior: :

BATTERY RECYCLING RATES AND LEAD PRICES

PERCENT ) CENTS PER POUND
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Battery recycling studies conducted by the Environmental Protection Agency and the federal
Office of Technology Assessment show recycling rates in the 70% range in the 1970s, peaking
at 87.3 percent in 1980, falling to a low of 58.5% in 1985 and rebounding to 80% by 1987.
These studies suggest a trend of stability in the 1970s, a peak in 1979-80, a sharp drop bot-
toming out in 1983-85, then an increase to 20-year highs. Putnam, Hayes & Bartlett's June -
1986 study conducted for EPA concluded that lead prices and battery recycling rates are
highly correlated. Lead prices were stable in the 1970’s, peaked at $0.53 per pound in 1979
and hit bottom in 1985 at $0.19 per pound. The lead price then recovered to $0.40 per pound
in 1987. When these prices are adjusted for inflation and time-lagged, they explain 80% of
the variance in the recycling rates. _ -

Worldwide production of secondary lead is forecast to increase modestly through 2000,
despite the continuation of low lead prices. The pool of potential lead scrap feed for the sec-
ondary smelters worldwide will continue to expand during this period, likely easing some of
the operating difficulties experienced by the smelters in 1998 that were associated with low
lead prices and the high cost and shortage of available lead scrap.®
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In addition to the two criteria reviewed above, the new law requires a recycler to demon-
strate the folowing to be afforded relief from Superfund liability: 1) that a substantial por-
tion of the recyclable material was made available for use as a feedstock for the manufacture
of a new saleable product; and 2) the recyclable material could have been a replacement or
substitute for a virgin material, or the product to be made from the recyclable material
could have been a replacement or substitute for a product made, in whole or in part, from a
virgin raw material.

According to the legislative history of the law, it is not necessary that the person who
arranged for recycling document that a substantial portion of the recyclable material was
actually used to make a new product. Instead the person need only be prepared to demon-
strate that it is common practice for recyclable materials that he or she handles to be made
available for use in the manufacture of a saleable product. For example, if recyclable lead is
sold to a secondary lead smelter it is assumed that recycling will occur. Likewise, it is the
intent of the second requirement that the person be able to demonstrate the general use for
which the feedstock material was utilized. The law does not intend that the person show
that a specific unit was incorporated into a new product.

Accordingly, the documentation and charts on the following pagesillustrate the common
practice of using lead and lead scrap in the manufacture of new products as well as the
capacity of scrap o compete with virgin raw materials and products.

Secondary lead consumers consist of smelters, remelters, refiners and manufacturers who
convert scrap and residues into fabricated products, caulking lead, pig lead and alloys.
Antimonial lead alloys are a major product of these facilities. Secondary lead smelters and
refiners are capable of producing products and alloys to the customers” most exacting
specifications, equal to primary specifications except in those situations requiring silver or
bismuth removal, for which most secondary smelters are not equipped.

The ultimate products of the secondary lead industry with a few specific exceptions have
substantially the same uses as production from primary sources. The most important con-
sumer of secondary lead is the battery manufacturing industry and their requirements are
tisually for specification antimonial lead alloys and specification secondary soft lead. Sec-
ondary lead and lead alloys are also used in tetraethyl lead, ammunition, plumbers
(caulking) lead, electric cable covering, and die-castings.

Eqmpment and facilities in the secondary smelting and refining industry range from small
remelting pots to complex furnace operations. These operations involve furnaces of various
types, such as sweat, blast, large kettle, and reverberatory furnaces. Many secondary lead
plants are equipped with laboratories, including chemical analysis facilities and spectro-
graphic units.10

Lead recycling in the U.S. is an extremely important component of overall lead consump- |
tion. During the 1980s, secondary lead as a percentage of total production has ranged from
49% to 60%, averaging 55.4%. Compared to some commodities, this is a very significant

Vo
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(" ' contribution to consumptlon 1 In fact 1998 flgures show that 76% of refined lead produced
~ in the United States was recovered from recycled scrap

The following flow chart depicts the flow of lead scrap:
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A characteristic of the secondary lead market is for recycled lead to go back into the products
from which it came, and in roughly the same proportion. Thus, in the U.S5,, the vast majority
of secondary lead generally goes back into batteries.
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The following chart demonstrates this general trend:
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Lead used to produce tetraethyl lead is a noteworthy exception to this “rule,” because lead -
cannot be recovered from consumed gasoline. This gasoline additive is the second largest
market for secondary lead. Other markets, in order of importance include chemicals,
alloys, ammunttion, pipe and sheet, and cable sheathing.1?

10
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The USGS has tracked the consumption of scrap by consuming facilities for many years.
Below is an example of the various types of scrap consumed by the relevant industries.

STOCKS AND CONSUMPTION OF NEW AND OLD LEAD SCRAP IN
THE UNITED STATES, BY TYPE OF SCRAP ¥/

{Metric tons, gross weight) -

Stocks, New Old Stocks,
Type of scrap ) - Jan. 1 Receipts scrap ' scTap Total Dec, 31
1994: ) ‘ .
Smelters, refiners, othens: : ) _
- Softlead 2 . 824 19,000 o/ - 15,400 ¢/ 19,400 1/ 551
Hard lead W 9,750 ) - 9,590 1/ 0,590 1f W
Cable lead - : w 2,260 o - 2390 - 2,390 w
Battery-lead 31,300 1,020,000 1/ - 1,020,000 1,020,800 tf 31,900 «f
Mixed common babbitt .61 w - w w W
Selder and tinny lead w W - W w w
Type metals i w 1,230 T - 1,270 1,270 %4
 Drosses and residiees 1,420 66,300 66,100 ¢ -- © 66,100 of 1,550
Other ] . 15 W - w w w
CTotal . 36,100 1,120,000 «/ - 66,100 of 1,060,000 ¢/ - 1,120,000 «f 36,500 1/
1595: : ’ .
Smelters, refiners, others: ) . ‘ -
Softtead 2/ 551 22300 - 21,000 21,000 1,830
Hard lead w w - W w w
Cahie lead B W : w - W W w
Battery-lead 31,900 o 1,050,000 : - 1,060,000 1,060,000 22,800
Mixed common babbitt w w - W w w
Solderand tinny lead ' w w . - w W : w
Type metals 94 1090 - 1,040 1,040 w
Drosses and residucs 1,550 55000 - 55,600 - . 55,600 %61
Other ) W W — W W W

Total 36,500 v/ 1,160,000 55,660 1,110,000 1,170,800 - 27,400
1/ Revised, W Withheld to avoid disclosing company proprictary data; incladed in ™Totl." . )
1/ Data are rounded to three significant digits;, may not add to totals shown

2/ Tnclodes remolt lead from cable sheathing phus other soft Tead scrap processing,’

Source: USGS

* These tables are a snapshot in time, most of these consumers have consumed scrap for dec—
ades. See appendix 1 for consumption ﬁgures dating back to the 50's.

The smelting and refining technologies employed in the secondary lead industry are signifi-
cantly different from those used in the primary lead industry. The reasons are the high lead
content of the scrap sent as a raw material feedstock, the absence of complex impurities, the
preparation of scrap lead feedstock, and the types of products produced.’® A generalized proc-
ess flow diagram presenting the most commonly used methods of smelting, refining, and prod- -

- uct output is presented in the diagram on the following page.
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There are foﬁr major procésses used to pre-treat
scrap for lead recovery: battery breaking, crushing,
- Totary /tube sweating, and reverberatory sweating,

“Lead-acid batteries are the
environmental success story of our
time. Roughly 96% of all battery
lead is recycled.” E

I~ . — Battery Council International
important to the industry. Itis used to recover lead _

Of these teduﬁques, battery breaking is the most

from spent batteries by draining the fluids left in the battery case, crushing the case after
it has been drained, and separating the lead from foreign materials.

Crushing is used on drosses, residues and slags, which are often received in pieces larger
than desired for further processing. Jaw crushers are typically used.

Rotary/tube sweating is used primarily in handling lead cable sheathing, lead type from
printing operations, and aircraft tooling dies. In this method, a furnace is charged with
raw scrap. As the lead melts it is drained off, leaving the residual matter to be removed
from the furnace. -

Reverberatory sweating is used to sweat scrap with high lead content, such as battery
plates. Consequently, it is often used in conjunction with battery breaking. See page 15
for a diagram depicting the battery recycling process.

The battery is broken apart in a hammer mill, a machine that haminers the battery into
pieces. The broken battery pieces go into a vat, where the lead and heavy materials fall to

the bottom, the plastic floats. At this point, the polypropylene pieces are scooped away,
and the liquids are drawn off, leaving the lead and heavy metals. :

The polypropylene pieces are washed, blown dry and sent o a plastic recycler, where the

pieces are melted together into an almost-liquid state. The molten plastic is put through

an extruder that produces small plastic pellets of a uniform size. Those pellets are sold to
 the manufacturer of battery cases, and the process begins again.

The lead grids, lead oxide and other

To conduct its 1998 study on lead-acid battery recy-
cling, EPA visited some sites in order to better under-
stand the dynamics of this industry. GNB Technolo-
gies’ Vernon recycling plant is a secondary lead smelt-
ing facility. Incoming raw materials to its facility in Los
Angeles, Calif., consist primarily of spent lead acid
batteries. However, the facility also receives industrial
and other specialty lead batteries, as well as smaller
amounts of lead scrap. GNB processes these materi-
als to produce metallic lead and lead alloy products.
Most of the batteries received at the Los Angeles facil-
ity are collected from generators located on the west
coast of the United States. GNB can process approxi-
mately 10 million batteries per year, and processed
about 110,000 tons of batteries in 1997.

13

lead parts are cleaned and then
melted together in smelting fur-
naces. The molten lead is poured
into ingot molds. After a few min-
utes, the impurities, otherwise
known as dross, float to the top of
the still-molten Jead in the ingot
molded. The dross is scraped away
and the ingots are left to cool. After
the ingots have cooled, they are re-
moved from the molds and sent to
battery manufacturers, where they
are re-melted and used in the pro-
duction of new lead plates and other
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' parts for new batteries.

The growth of state-imposed lead-acid battery take back programs has increased the percent-
. age of spent batteries that are recycled. Also, automobile dismantlers generally remove the
. batteries prior to selling scrap vehicles to a shredder. Automobile shredding facilities prefer
to receive cars after the batteries have been removed. Dismantlers generally sell spent lead-
acid batteries on the open market, either to a scrap processor or to a secondary smelter.1¢

Because of the prevalence of take-back programs, shipments of new batteries to battery retail-
ers typically result in equally large shipments of spent batteries from retailers to manufactur-
ers. According to BCI, the return at individual retailers can range from 50% to 150% of new

- batteries sold (i.e., at times more spent batteries are collected than new batteries sold).

14
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" Attachment I _.

RECOVERY OF SECONDARY LEAD, TIN, AND LEAD-TIN ALLGY PRODUCTS IN U.S.
- As reported by U.S. Bureau of Mines, gross weights, in metric tons.

1982 1983 1984 1985 1986r 1985742
Reﬁned lpig lea.d ............... 231,081 177,818 247,929 260,337 269,526 334, e
Remeltlead ................... 9,394 11,789 15,502 13,361 20,020 - 14,065
T 240,475 189,602 263,431 273,698 250,546 34_8,909
Refined ]eig 171« i 1,054 1,171 1,097 ) 1,140 1,158
Remelt fim v.ovvvrvvininnnnnnns 18 10 10 T -t T
1,087 1,181 1,107 1,302 1,140 1,169
Lead and tin alloys
Awntimonial lead 284,884 341,674 310,734 303405 332,058
Common babbitt 373 ee
Genuine babbitt . 36 1,766%* 1417 1,268%* 1,340%*
Solder .......... . . 21,208 21938 25,383 27,931 27,088 .
riT:17:1. SRR . 40 5,667 2,787 2,318 1,778 1,119
lelead ......oovvviiiennnn. ’ 856
Miscellareous-in-lead o .
alloys ..iiiiiiannnns raaeaeeas 759 1,012 5,150 3262 . 2,815* 2,278
i 335,612 317,207 3733915 343,104 337,197 363,883
Tin content of chemical _ .
e iae e, 282 182 301 - 186 w w _ (
Grand totals . ........00vvu v 577,936 508,262 638,154 618,290 627,883 713,951 : :

r—Revised, - PreIum
‘j'No longer bro out "Iggludes cable lead. **Includes common babbitt, w—Withheld to avoid d.zsclos

hg Company propri ta,
Note 1988 data was not available at dete of publication.
SECONDARY LEAD RECOVERED IN THE UNITED STATES

RepomdbytheU.S Bureau of Mines in tons of 2,000 pounds in 1977, metric tons thereon.
1981 - 1982 188% 1984 1985 1886r 198Tr 1988p

As Refined Metal:
At pri plamts. . 1,745 657 848 N/A N/A N/A N/A N/A
At other_p ants .,.. 280,409 239,818 188,954 N/A NiA N/A N/A N/A
Total........... 282,154 240476 180,602 283,431 273,698 209,546 348,900 N/A
In Antimonial Lead
At pri plants. . 46 34 ies e
At other plants ., .. 304,330 254,333 271,638 227,803 299,307 201,043 319474 N/A
Total........... 304,376 284,867 271638 527,803 299,907 201 319,474 N/A
In Other Alloys e 54,576 46433 42:261 42,140 42,690 43% 41,934 N/A
Grand Total .... 641,106 571,276 503,501 633,374 615605 624,780 710217 N/A

From new scrap .. 63,074 50,004 51623 47,625 45953 49498 52561 N/A
From old scrap ... 578,031 521,272 451,978 585,749 569,732 575,271 657,866 535,000

r—Revised. p—Preliminary, e—-Estimated, N/A—-Not available,
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U. 5. SECONDARY LEAD PRODUCTION
{Byreau of Mines, In short tons)

1951 . .
1952 ...
1953 ...

1954 ..

1966 ...
1956 ...
1957 ...
1958 ...
1859 ...
1866 ...
1961 ...
1863 ...

- 1985 ...
1966 ...
1987 ...
1063 Est.

Lead
168,916

140,102 .

126,574
120,007

Lead in

19

Total
518,110 -

471,204
486,737
480,925
502,051
506,755
480,220
401,787
451,387
469,903
462,702

202

493,471
541,582

575,819

ST2.834
570,509
564,000

Attachment II




Attachment {11

13- N SEGOHDARY LEAD PRODUCTION
1.5, Burenx of Mines, in tons of 2,000 paunds

1977, mwtric tona fiotm Jan. 197
_ - Pig Lead in
Lead Alloys Total
1888 ... 133,968 412,013 550870
1969 ..... 154,910 449,585 gs_},son
1970 ..... 150,167 438,203 350
1971 ..... 150,134 448663  5DGTE7
1572 . 178,357 443240 616,597
1978 . 124 468,162
1994 ... 238,216 460482 698,898
1976 ..... 1297 357,159 6584568
1976 ..... 811,010 415569 - 726,669
1977 ..... 64 500,938 885,102
1978 ... 584 406,662 769,
1979 ... 21 449,147  S0L368
1980 . ... 815178 380400  A75578
1961 ..... 2,164 368,951
1982....., 240476 330,800 471276
1963 ..... 189,602 313890  5OGK0L
1984 ... .. 268431 869,943 633,574
1985¢, ... . 289,546 335,223  GI5.G05 -
1986r.. ... 280474 334412 624,760
1987r..... MEI0H  IGLA0B  Ti0217
1988p ... NiA A 635,000
r—Revised. p—Preliminary. N/A—Not
avaiiable,
Agtachment TV
CONSUMPTION OF SCRAP LEAD IN THE U. 8. ( :
,Consumption of purchased lead serap by smelters, refiners, foundries and manufactur- R :

- ers, according to grade and condition, as reported by the U. S, Bureau of Mines, Eross
weight, in short tons.

Remslters, Foundries and ‘Fotal
Smelters, Refiners Manulacturers Scrap.
New 0ia Noew 0l Use
Hoft lead -...vivevrirncesnores 57,488 189 67,687
Hard Jead ....eovvnvervrtunss 18,520 150 18,670
Cable leBd ......convenvvnaccs 34,413 58 24,471
Battery plateg ,......vevnuine ever 453,640 453,640
Mixed bLabblit .............00 e 3,535 9,490 13,025
Solder and tony lead ......... 12,802 12,802
Type metals ,......c0c0iacunan 34,898 34,898
Dross and residues ........... 101,131 . 101,131
rotal, 1967 .................. 101,131 . 615,308 . 9,887 726,324 :
" 1966 ... 0 eeinaeae.. 132,027 616,348 6 12,653 741,034
' 1865 ., .vivnnrasennans. 101,694 633,859 PR 12,777 748,335
10964 ... ..ee.anes.. B1341 699,536 B 14,285 705,163
” 1963 .....civvivianea., BESOT 541,675 133 14,600 640,915
” 1982 ... . iierninaenie. O4795 503,965 108 10,062 578,930 .
" 1961 ... iiiiiania... 82,099 495,485 182 9,508 687,274
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TABLE &
SECONDARY LEAD RECOVERY IN THE U.S.
{In Short Tons)

As Refined Lead: g5 e femr 1978 1979
Primary Plants ........ - 29 %5 1371 3155
Secondary Smelters .... 271,297 310,981 334,069 310,124 385,102 - -

Sub Total .......... 271,297 31L010 334,164 311,495 388,257
In Antimonial Lead; - _
Prima.:ll,; Plants ........ 3,357 1,371 3364 1,523 2,000
Secondary Smelters .... 311,783 340,596 419,247 450,325 415,588
Sub Total ...... cent 315120 341,967 422,631 451,848 417,588
In Other Alloys: ..... ... 724089 73,592 78,326 84,593 77,511
GRAND TOTAL ..... 726,569 847,936

Soutess U5, Bar: of Mines
{E} Estimated by LIA

658,456

21

835,101

s

883,356

‘Attachment V




Attachment VI

RECOVERY OF SECONDARY LEAD, TIN AND LEAD-TIN ALLOY PRODUCTS IN U.S. (V:\_x‘
As reported by U.S. Bureau of Mines, gross weights, in short tons. E
1573 1974 1975 1976 1977¢ - 1978
Refined piglead ........ 149,215 189,002 211,594 - 220,953 257,969 203 064
Remelt lead ............ 36,908 49 214 59,703 50,057 T6.195 56,996
156,124 238,218 271,297 311,010 334,164 260,060
Refined pigtin ......... = 1,808 - 1,990 - 1,862 1,596 1,814 T2l ;
Remelttin.............. 307 238 252 2 29 16 :
2113 2,224 2,114 1,620 1,843 37
Lead and tin alloys ' :
Antimonial lead ... ..... 396,750 361,720 330,758 359,481 450,285 326,206
Common babbitt........ S ) 054 ©14.226 . 12,105 12,996 12,624 5,805
Genuine babb:tt ..... . + 206 - 180 187 - 103 381 13
Solder.......covvvennn. B 36,076 33,432 26431 30,017 31.842 28,057
- Cable lead......... e 20,600 12,656 10,036 9043 7,930 4,028
Type metals ............ 26,688 24,330 18,799 16,944 18,639 8418
Jscellaneous-in lead '
alloys.......ocoovenen 746 47 066 358 891 293
436,126 477,271 399.282 423,972 522,601 370,920
Tin content of chemical -
products.. ............ 955 661 - 738 . 487 402 N/A
Grang totals.,....... $75,318 TI8377 673,434 742,069 523,003 631,017

: p—Preliminary estimates by the U.S. Bureau of Mines. r—Revised. N/A—Not available at date
of pubhcatlon 1978'ftgu1es represent 11 months only.

SECQNDARY LEAD RECOVERED IN THE UNI'I:ED STATES
- Reparted by the U.3. Bureau of Mines in short tons.

1871 1972 1973 1974 1975 1876 1977z 1978p
As Refined Metal: )
Al primary plants .. 1,223 1,189 . vas s 20 95 37

Atother plants..... 148511 172,168 186,124 238,216 271207 3IL0ID 334,069 260,060
Total........... .. 150,134 173,357 186,124 238,218 271,297 311,038 334,154 260,097
In Antimonial Lead’
At primar: piants - 2,379 5816 . 1,065 1,549 3,337 1,371 3,364 N/A —
At other plants. 340,333 340,066 374,713 360,954 311,783 340,596 419,248 326,205 _ ( Y
Total............. 342,712 345,882 375,778 371,503 315,120 341,967 422,612 326,206 3 3
In Other Alloys ...... 103950 97,358 92384 B8979 72039 73592 78326  N/A
Grand Total...... 586,797 616,557 654,286 698,608 658456 726,569 835,102 700, 000

. From new scrap .- 107.018. 118885 115696 97,753 94,214 104,355 132,672 . N/A
From old scrap... 489,781 487,712 538590 600,940 564242 622,234 702,430 653.000

F-wPrehmmary esumates based on U.S. Bureau of Mines data. N/A-—Not avallahle at date of :
publication. r—Revised. o K
U.5. SECONDARY LEAD PRODUCTION :
.5, Bureau of Mines, in short tons. :

Pig Lead in ' o

Lead Alloys Total

1960...... 148,219 321 465,903
1861, ..... 140,689 | 312,123 452,792
1862...... 118468 4 325734 444,202
1863...... 134599 358,942 493471
1964.. ... . 149,267 302,375 541,582
1965...... 181,914 393,905 575,819
1966. . ..., 156,217 416,615 572,834
1967...... 150,344 403,428 653,772
1968...... 128,866 412013 550,879
1969...... 154,310 449,595 643,905
1870...... 158,167 438,223 597,390
1971, . .... © 150,134 446,663 596,797
1972, ..... 173,357 443 240 616,597 -
1973...... 186,124 468,162 £54,286
1814...... 238,216 460,482 698,698
1975...... 211,594 373.87% 585,473
1976...... 220953 401,819 622,772
1977...... N/A N/A 732 406
1978p .... N/7A N/A 751,654

~Preliminary. N/A—Breakdown not
available at date of publication.
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e
Total o

U.5. REOOV ERY OF SECONDARY I.EAD
Tn toanes. Corapiled by the US. Geological Survey.

1988

45274
691,127 -

736,401

1989
49,612
841,129
8913411
Kind of scrap
New scrap
Lead-base
Copper-bags
Totul

1990

48,104
874,093
922,000

1991
54970
829,654
885,000

55.111
861,320
916,000

16,700

rRevised. NOTE: 1998 figares not svailable at i of publication,
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Model

Consuming Facility
Compliance Checklist
The Superfund Recycling Equity Act (Pu-b. Law 106-113), requires a sérap processor to

exercise reasonable care to determine that the facility where the recyclable material is
handled, processed, reclaimed, or otherwise managed by another person (referred to as

~ a consuming facility") is in compliance with substantive (not procedural or

administrative) provisions of any Federal, State, or local environmental law or regula-
tion, or compliance order or decree issned pursuant thereto, applicable to the handling,
processing, reclamation, storage, or other management activities associated with

recyclable material. (This provision only applies fo transactions occurring after
2/27/00)

ESRI has developed a model checklist in order to help members with this
endeavor as well as to provide consumers with a simple method to respond to
such inquiries. The model is only a suggested tool and as such, a recycler is not

‘precluded from using other methods to demonstrate that it took reasonable care to

evaluate the consumer compliance record as it applies to the recyclable material, The
model also can be downloaded at www.isri.org. Recyclers can customize the checklist
to reflect their own situation. Likewise, a consumer can modify the checklist to reflect
the information it believes is germane to the request. For example, if a consumer does
not have to report under TRI, it may decide not to list TRI in its checklist.

‘Substantive provisions’ will vary due to conditions including, but not limited to the
type of consumer, the type of material handled by the consumer, and the specific
operations at the consuming facility. For example, since scrap metal is excluded from
the definition of solid waste when recycled, if a consumer only purchases scrap metal,
it may choose not to report information on RCRA compliance as one could argue that
RCRA does not regulate scrap metal recycling. A requirement to obtain a permit
applicable to the handling, processing, reclamation, or other management activity
associated with the recyclable materials would be deemed to be a substantive
provision. Conversely, certain record-keeping etrors, missed deadlines or similar
infractions that do not result in any environmental harm may be viewed by a court as
‘procedural or administrative’.

According to the legislative history of the bill, the recycler must only determine the
status of the consuming facility's compliance with laws, regulations, or orders, which
directly apply to the handling, processing, reclamation, storage, or other management
activity associated with the recyclable materials sent by the recycler. Thus, for
example, a person who arranges for the recycling of scrap metal at a consuming
facility would not be responsible for determining the consuming facility's compliance
with regulations governing the consuming facilities production of its product, just the
consuming facility’s compliance with management of the scrap metal as an in-feed
material.

This checklist does not substitute the requirement to make inquiries to the regulatory
authorities. However, it can be used as a tool to confirm or clarify information gathered
from inquiries made to the relevant regulatory agencies.

© 2000 Institute of Scrap Recycling Industries, Inc.
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Superfund Recycling Equity Act
Consuming Facility Compliance Checklist

Under the new law (Pub. Law 106-113), a scrap processor is required to exercise reasonable care to determine that the facility where the
recyclable material was handled, processed, reclaimed, or otherwise managed by another persen (referred to as a “consuming facility’) was
in compliance with substantive {not procedural or administrative) provisions of any Federal, State, or local environmental law or
regulation, or compliance order or decree issued pursuant thereto, applicable to the handling, processing, reclamation, storage, or other
management activities associated with recyclable material.

To satisfy the requirements of this law, [ recycler | is seeking the following information as it relates to scrap [paper, plastic, glass,
textiles, rubber, metal, whole batteries'] delivered to your facility for recycling:

L Facility Information

Company Name:

Physical Location _
Primary SIC or NAICS?:
Contact Person:

mo 0w e

Telephone #:

1L Compliance Information

Is your facility in compliance with substantive provisions of federal, state and/or local environmental laws and regulations that are
apphicable to the handling, processing, reclamation, storage, etc. of the recyclable material described above? Please use the following
checklist to record your response. Substantive provisions relevant to this request may include, but are not limited to the following
environmental, legal or reguiatory requirements based on SIC code, material handled, and specific activities at the facility:

Statute’ Specific Pravision Isyour Facilityin | Ifno, is vour facility Ifno,
: ' compliance with this subject to a notice of please explain:
regulatory violation, compliance (if additional space is
requirement? order or decree and needed, attach
meeting the conditions | explanation)
prescribed in the action?
: Yes No | NA Yes ‘No
CWA Industrial NPDES or
Pretreatment Permit
RCRA Hazardous Waste
Regulations
Solid Waste Regulations
Used Oil Standards
Battery Reclamation Rules
Corrective Cleanup Action .
CAA Air Permit
EPCRA Community Right to Know
{Inventory Reporting 311/312)
TRI Reporting
Others requirements,
including state or local
requirements not listed:

L Acknowledgement:
I acknowledge that the information submitted was properly gathered and evaluated and to the best of my knowledge and belief, is true,
accurate, and complete.

Signature® . Date




Entructions -

! Circle or denote the relevant recyclable material sent to this consuming facility.

2 Common Standard Industrial Classifications

SIC CODE

2611
2621
2631
2653
30

32

11312
3331
3341
3351
3362

3363
3364
3365
3366
3360
3093

NAICS

32211

ani2l
32213

322211
326
32721
33111
331411
33
331421
331522

331521
331522
331524
331525
331528
42193

DESCRIPTION

Pulp Mills
Paper Mills
Mills
Cormgated and selid fiber boxes
Rubber ard Plastic Industry
Glass Manufactusing
Tron and Steel Mills
Primary Smeling and Refining of Copper
Secondary Smelting and Refining of Nonferrous Metals
Rolling, Drawing, and Extruding Copper
Brass, Bronze, Copper, Copper Base Alloy Foundries (Castings): Establishments primarily engaged in manufacturing castings and
die castings of copper and copper base alloy.
Aluminum Die-Casting Foundries
Monferrous Die-Castings, Except Aluminem
Aluminuwm Foundries
Copper Foundries )
Nonferrous Foundries (Castings), except aluminum, copper, and copper based aHoys.
Scrap & Waste Materials (Sciap Recycling Facitities)

MNMOTE: A comprehens:ve fisting of all Standard Industriat Classifications is provided in the following publication: Standard Industrial Classi ﬁcuﬂon Marual, 1987 Edition,
U.S. Executive Office of the President, Office of Managetpent and Budget. (hitp:/fwww.census.gov/eped/www/naicstab. hitm}

3 ACRONYMS
CAA

CWA" -
EPCRA
NAICS
NPDES

RCRA

8IC

TRI

Clean Air Act

Clean Water Act

Emergency Plannmg and Community Right-to-Know Act
North American Industry Classification System

National Pollutant Discharge Elimination System
Resource Conservation and Recovery Act

Standard Industrial Classification

Toxics Release Inventory

# Checklist should be signed by the appropriate environmental officer, general manager, or other company representative with knowledge of
the environmental issues noted,
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For transactions occurring 90 days after the enactment date of the Superfund
Recycling Equity Act (i.e. after February 27, 2000), to obtain relief recyclers
must exercise “reasonable care” to determine that the consuming facility is in
compliance with substantive provisions of any federal, state, or Iocal
environmental law or regulation, compliance order, or decree applicable to the
direct handling, processing, reclamation, storage, or other management
activities associated with the recyclable material.

In determining whether a recycler exercised ‘reasonable care’, the criteria to be
applied will be considered in the context of the time of the transaction and
will be determined using a variety of factors including:

Results of inquiries made to the appropriate federal, state, or local
environmental agencies regarding the consuming facility’s past and current
compliance with substantive environmental requirements applicable to
activities associated with the recyclable material. This provision only
requires a recycler to make reasonable inquiries. Inquiries need only be made
to those agencies having primary responsibilities over environmental matters
related to the handling, processing, etc., of the materials involved in the
recycling transaction. The facility should consider documenting such inquiries
in order to illustrate that reasonable care was taken.

Depending on case specific situations, a recycler may want to inquire about
the consuming facility’s relevant compliance record using electronic database
searches. The following is a sample of available resources:

*U.S. EPA Database /EnviroFacts (free):
http:/ /www.epa.gov/enviro/ html/multisystem_query_java.html

Priviate companies (fee-based). Here are a few that can be contacted via the
internet:

VISTA Information Solutions, Inc.
http./fwww vistacheck.com/fvista_i assets/html/homeﬁanw him

Environmental Data Resources, Inc. (EDR)

hitpyfwww.edrnet.com/

ISR1 is currently investigating the merits of an electronic database search

- specifically designed to help members with this task. As soon as this is
available, ISRI will alert the membership. In the meantime, members may be
interested in evaluating the above mentioned resources.
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Evaluating the

Consumer’s Compliance Record:
Contacting Regulatory Agencies

For transactions occurring 90 days after the enactment date of the Superfund Recycling
Equity Act (i.e. after February 27, 2000), to obtain relief a recycler must exercise
reasonable care to determine that the consuming facility is in compliance with
substantive provisions of any federal, state, or local environmental law or regulation,
compliance order, or decree applicable to the direct handling, processing, reclamation,
storage, or other management activities associated with the recyclable material.

In determining whether a recycler exercised ‘reasonable care’, the criteria to be applied
will be considered in the context of the time of the fransaction and will be determined
using a variety of factors including: Results of inquiries made to the appropriate
Jederal, state, or local environmental agencies regarding the consuming facility’s past
and current complionce with substantive environmental reqmremenrs applicable to
activities associated with the recyclable material. This provision only requires a
recycler to make reasonable inquiries. Inquiries need only be made to those agencies

- having primary responsibilities over environmental matters related to the handling,

processing, ete., of the materials involved in the recycling transaction. The recycler
should consider documenting such inquiries in order to illustrate that reasonable care -
was taken.

Thus to satisfy the requirements of the new law, a recycler may want to consider
sending a letter to the appropriate federal, state or local contact requesting _
information on the consumer's compliance record. Members may wish to use the
sample letter found on the next page to help with this endeavor. To find the
relevant contacts for state regulatory authorities, the following website may be of
assistance: htip://www.lgean.org/htm)/stateregs.cfm. A link to this page can be
found on ISRI’s Superfund Compliance Web Page located at www.isri.org:

When exercising ‘reasonable care’ in determining the consuming facility compliance
record, a recycler may want to consider contacting the consuming facility directly to
confirm or clarify information gathered from inquiries made to the relevant regulatory
agencies. ISRI has developed a model checklist in order to help with this endeavor as
well as to provide consumers with a simple method to respond to such inquiries. A
copy of a model checkllst can be found in Section Four of ISRI’s Superfund Guidance
Manual.

Note: this checklist does not substitute the requirement to make inquiries to the
regulatory authorities! While, the information a recycler receives from its consumer
(i.eJetters, checklists, certifications, etc.) is valuable in demonstrating that he or she
took ‘reasonable care’ to evaluate the consumer’s compliance record, if the recycler
does not make inquiries to the relevant regulatory authorities it may not have met the
conditions of the new law and thus may not be protected from Superfund lability.

For more information, contact Tracy Mattson, ISRI’s Director of Environmental
Compliance, at tel. 202/662-8533; fax: 202/626-0933; e-mail: tracymattson(@isri.org.

© 2000 Institute of Scrap Recycling Industries, Inc.




Sample:

Model Letter to Regulatory Agency
{This document can be found at www.isri.org and can be downloaded as a Microsoft Word dacument}

-RE: Information Request
Dear

As you may know, on November 29, 1999, President Clinton signed into law the Superfund Recycling
Equity Act (Public Law 106-113). This law clarifies Superfund to state that recycling is not dlsposal and
shlppmg for recycling is not arranging for disposal.-

Under the new law, a recycler must exercisc ‘reasonable care’ to determine that the consuming facility’

- where the material is sent for recycling is in complance with substantive environmental requirements that
are applicable to the recyclable material”. This incindes making inquiries to the appropriate federal,
state, or local environmental agency regarding the compliance status of the consuming facility. _

To comply with this requirement, I am requesting information on the compliance status of the following
company as it refates to the handling, storage and management of scrap materials at the company's facility:

Company Name
Physical Address

Note to Recyeler: Pick the appropriate request and denote which statute(s) you are seeking information

- about:

1} General Compliance: Specifically, I am interested in finding out if the facility named above is
currently in compliance with substantive provisions of the following statute(s): ex:
CWA, CAA, RCRA, EPCRA, etc. If the facility is not required to comply with the above
mentioned statute, please acknowledge such information in your response.
or

2) Compliance with Consent Orders/Administrative Actions: Specifically, I am interested in finding
out if the facility named above is currently meeting its compliance goals set forth in any consent
order or administrative action which resulted from an enforcement action due to a {CWA,
CAA, RCRA andfor EFRCA) violation(s).

‘Thank you in advance for your assistance. As this information is critical in demonstrating ‘reasonable
care’, please provide the necessary statement or documentation by 20 calendar days after receipt of this
letter to the address denoted in the letterhead,

Sincerely,

1A “consuming facility” is the facility where the recyclable material was handled, processed, reclaimed, or
otherwise managed. For example, a steel mill, paper mill, foundry, or even another scrap recycler can be
consrdered a ‘consuming facility’.
% This could include the handling, processing, reclamation, storage, or other management activity directly
- associated with the recyclable material.




ACRONYMS

CAA
CWA
EPCRA
NPDES
RCRA
TRI

Clean Air Act -

Clean Water Act - :

- Emergency Planning and Community Right-to-Know Act

National Pollutant Discharge Elimination System
Resource Conservation and Recovery Act

. Toxics Release Inventory
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1067H CONGRESS ' a O
nRe S, 1948

To amend the provisions of title 17, United States Code, and the Communica-
tions Act of 1934, relating to copyright licensing and carriage of broad-
cast signals by satellite.

IN THE SENATE OF THE UNITED STATES

NOVEMEBER 17, 1999

Mr. LoTT introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL

To amend the provisions of title 17, United States Code,
" and the Communications Aet of 1934, relating to copy-
right licensing and carriage of broadeast signals by sat-
ellite.
1 Be it enacted by the Senate and House of Representa-
 toves of the Uniled States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TiTLE.—This Act may be ecited as the
“Intellectual Property and Communications Omnibus Re- |

form Aect of 1999”.

(b) TABLE OF CONTENTS.—The table of contents of
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1 by an application filed under this section shall have

2 priority over other low-power stations in the assign-

3 ment of available channels.”.

4 TITLE VI—SUPERFUND

5 RECYCLING EQUITY

6 SEC. 6001. SUPERFUND RECYCLING EQUITY.

7 - (a) PURPO_SES.——The purposes of this seetion are—

8 (1) to promote the reuse and recyeling of scrap

9 material in furtherance of the goals of waste mini-
10 mization and né,tural resource conservation while
11 - proteeting human health and the environment;
12 (2) to create greater equity in the statutory

13 treatment of recycled versus virgin materials; and {
14 - (3) to remove 'the disincentives and impedi- | -.
15 - ments to recyeling created as an unintended con-

16 sequence of the 1980 Superfund Lability provisions.
17 (b) CLARIFICATION OF LiABILITY UNDER CERCLA
18 POR RECYCLING TRANSACTIONS.—

19 (1) CuarTFICATION.—Title T of the Comprehen-
20 ‘sive Environmental Response, Compensation, and
21 Liability Act of 1980 (42 U.S.C. 9601 et seq.) is
22 amended by adding at the end the following new sec-
23 tion:

24 «sEC.127. RECYCLING TRANSACTIONS.

25 “(a) LIABILITY CLARIFICATION,—
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“(1) As provided in subsections (b), (e), (d),
and (e), a person who arranged for recycling (;f recy-
clable material shall not be liable under sections
107(a)(3) and 107(a)(4) with respect to such mate-
rial. | |
“(2) A determination whether or not any per-
“son shall be liable under section 107(a)(3) or section
107(a)(4) for any material that is not a recyclable
material as tha,t term is used in subsections (b) and
(c), (@), or (e) of this section shall be made, without
regard to subsections (b), (e), (d), or (e) of this sec-
tion. |
“(b) RECYCLABLE MATERIAL DEFINED.-—For pur-
poses of this section, the term ‘recyélable material’ means
scrap paper, scrap plastic, scrap glass, serap textiles,
serap rubber (other than whole tires), serap metal, or
spent lead-acid, spent nickel-cadmium, and other spent
batteries, as well as minor amounts of material incident
to or adhering to the scrap material as a result of its nor-
mal and customary use prior to becoming secrap; except
that such term shall not include—
“{1) shipping containers of a capacity from 30
liters to 3,000 liters, whether intact or not, having
any hazardous substance (but not metal bits and

pieces or hazardous substance that form an integral

o5 1048 1S
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part of the container) eontained in or adhering

thereto; or

chlorinated biphenyls at a eoncentration in excess of
50 parts per million or any new standard promul-
gated pursuant to a,ppﬁcable Federal laws.

“(¢) TRANSACTIONS INVOLVING =SCRAP PAPER,

- PLasTIC, GLASS, TEXTILES, OR RUBBER.—Transactions

involving scrap paper, scrap plastie, serap glass, scrap tex-

tiles, or serap rubber {other than whole tires) shall be

deemed to be arranging for recycling if the person who

arranged for the transaction (by selling recyclable material

or otherwise arranging for the recycling of recyeclable ma-

terial) can demonstrate by a preponderance of the evi-.

dence that all of the following criteria were met _a.t. the
iime of the transaction:

“(1) The recyclable material met a commercial
speciﬁcatioﬁ grade.

- Y2) A market éxistgd for the reeyclable mate-
rial.

“(3) A substantial poﬁion of the recyélable ma-
terial was made available for use as feedstock for the
manufacture of a new saleable produet.

“(4) The recyclable material could have been a

replacement or substitute for a virgin raw material,

*8 1848 IS
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or the product to be made from the recyclable mate-

rial could have beeﬁ a replacement or substitute for
a product made, in whole or in parf, from a virgin
raw material.

“(6) For transactions oceurring 90 days or
more after the date of enactment of this section, the

person exercised reasonable care to determine that

-the facility where the recyclable material was han-

dled, proeessed, reclaimed, or otherwise managed by
another person I(_hereinafter in this section referred

to as a ‘eonsuming facility’) was in compliance with

-substantive (not procedural or administrative) provi-

sions of any Federal, State, or loeal environmental
law or regulation, or compliance order or decree
issued'pursuant thereto, applicable to the handling,
processing, reclamation, stO_ré.ge, or other manage-
ment activities associated with recyeclable material.
“(6) For purposes of this subsection, ‘reason-
abie care’ shall be determined using criteria that in-
¢lude (but are not limi_ted to)—-
“(A) the price paid in the recycling trans-
action;
“(B) the ability of the person to detect the
nature of the consuming facility’s operations

concerning its handling, processing, reclama-
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tion, or other management activities associated
with recyclable material; and

“(C) the result of inquiries made to the ap-
propriate Federal, State, or loeal environmental
agency (or agencies) regarding the consuming
facility’s past and eurrent compliance with sub-
stantive (not procedural or adh:inistrative) pro-
visions of any Federal, State, or local environ-
mental law or regulation, or compliance order

or decree issued pursuant thereto, applicable to

the handling, processing, reclamation, storage,

~ or other management aetivities associated with
the recyclable material. For the purposes of this
paragraph, a requirement to obtain a permit
applicable to the handling, processing, reclama-

tion, or other management activity associated

~with the recyclable materials shall be deemed to
be a substantive provision.
“(d) TRANSACTIONS INVOL#ING SCRAP METAL.—
“(1) Transactions involving serap metal shall be
deemed to be arranging for recycling if the person
who arranged for the transaction (by selling i'ecycla-
ble material or otherwise arranging for the recyeling
of recyclable material) can demonstrate by a prepon-
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derance of the evidence that at the time of the
transaction—

“(A) the person met the criteria set forth
in subsection (c) with respect to the secrap
metal;

“(B) the person was in compliance with
émy applicable regulations or standards regard-

-ing the storage, transport, management, or
other activities associated with the recycling of
scrap metal that the Administrator promulgates
under the Solid Waste Disposal Act subsequent
to the enactment of this section and with re-
gard to transactions occurring after the effec-
tive date of such regulations or standards; and

~ “(C) the person did not melt the serap
meta.l 151'i0r to the transaction.

“(2) For purposes of paragraph (1)(C), melting
of serap metal does not melude the thermal separa-
tion of 2 or more materials due to differences in
their melting points (referred to as ‘sweating’).

“(3) For purposes of this subsection, the term
‘sérap metal’ means bits and pieces of metal parts
(e.g., bars, turnings, rods, sheets, wire) or metal
pieces that may be combined together with bolts or

soldering (e.g., radiators, scrap automobiles, railroad

8 1948 IS8
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box cars), which when worn or superfluous can be

recyeied, except for scrap metals that the Adminis-

trator excludes from this definition by regulation.

“le) 'TRANSACTIONS INVOLVING BATTERIES.—
Transactions involving spent lead—acid batteries, spent
nickel-cadmium batteries, or other spent batteries sha].l be
deemed to be arranging for recyeling if.the person who
arranged for the transaction (by selling recyclable material
or otherwise arranging for the recyeling of recyclable ma-
te_rial) can demonstrate by a preponderance of the evi-
dence that at the time of the transaetion—

“(1) the person met the eriteria set fori;h in
subseetion {c) with respect to the spent lead-acid
batteries, spent nickel-cadmium batteries, or other
spent batteries, but the person did not recover the
valuable components of such batteries; and

“(2)(A) with respeét to transactions involving
lead-acid batteries, the person was in eompliance
~with applieable Federal environmental regulations or
standards, and any amendments thereto, regarding
the storage, transport, management, or other activi-
ties associated with the recycling of spent lead-acid
batteries;

“(B) with respect to transactions involving

niekel-ca,dmjum_ batteries, Federal environmental
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regulations or standards are in effect regarding the
storage, transport, managemeﬁt, or other activities
associated with the recycling of spent nickel-cad-
mium batteries, and the person was in compliance
with applicable regulations or standards or any
amendments thereto; or

“(C) with respeet to transactions involving

‘other spent batteries, Federal environmental regula-

tions or standards are in effect regarding the stor-
age, transport, management, or other activities asso-
ciated with the recycling of such batteries, and the
person was in. compliance with applicable regulations
or standards or any amendments thereto.
“(f) BEXCLUSIONS.—

“(1) The exemptions set forth in subsections
(e), (d), and (e} shall not apply if—

“(A) the person had an objectively reason- -
able basis to believe at the time of the recycling
transaction—

“(i) that the recyclable material would
not be reeyeled;

“(ii}y that the recyclable material
would be burned as fuel, or for energy re-

covery or incineration; or
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“(iii) for transactions occurring before
90 days after the date of the enactment of
this section, that the consuming facility
was not in comp]iahce with a substantive
(not procedural or administrative) provi-
sion of any Federal, State, or local envi-
ronmental law or regula,tioh, or compliance
o.rder or decree issued pursuant thereto,
applicable to the handling, proeessing, rec-
lamation, or other management activities
assoclated with the recyclable material;
“(B) the person had reason to bhelieve that
hazardous substances had been added to the re-
cyclable material for purposes other than proe-
essing for recyéling; or
“(C) the person failed t0 exercise reason-
able care with respect to the management and
handling of the recyclable material (including

adhering to enstomary industry practices cur-

-rent at the time of the recycling transaction de-

signed to minimize, through source control, eon-
tamination of the recyclable material by haz-
ardous substances).

“(2) For purposes of this subsection, an objec-

tively reasonable basis for belief shall be determined

=8 1948 IS




~

= . T - I v N

VS T % TR N T 5 T N T N R e e = e T e e T
t B W N= oW e 1N W N = O

212

using criteria that include (but are not limited to)
the size of the person’s business, customary iﬁdustry
practices (including customary industry practices
current at the time of the recycling tfansa.ction de-.
signed to minimize, through source eontrol, contami-
na_tion of the recyclable material by hazardous sub-
stances), the price paid in the recycling transaction,
and the ability of the person to detect the nature of
the consuming facility’s operations econcerning its
handling, processing, reclamation, or other manage-
ment activities associated with the recyclable mate-
rial.

“(3) For purposes of this subsection, a require-
ment to obtain a permit applicable to the handling,
processing, reclamation, or other management activi-
ties associated with recyclable material shall be
deemed to be a substantive provision. |
“(g) ErrEcT ON OTHER LisBILITY.—Nothing in
this seetion shall be deemed to affect the hability of a per-
son under paragraph (1) or {2) of section 10.7(a,).

“(h) REGULATIONS.~—The Administrator has the an-
thority, under section 115, to promulgate additional regu-
lations concerning this section. |

“(i) ErFFECT ON PENDING OR CONCLUDED AQ-

TIONS.—The exemptions provided in this section shall not
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~atfect any coneluded judicial or administrative action or
-any. pending judicial action initiated by the United States

prior to enactment of this section.

“(j) LIABILITY FOR ATTORNEY’S FEES FOR CERTAIN
ACTIONS.—Any person who commences an action in con-
tribution against a persoh who is not _Iiable by operation
of this section shall be liable to that person for all reason-
able costs of defending that action, inciuding all reason-
able attorney’s and expert witness feeé. |

“(k) RELATIONSHIP T0O LiABILITY UNDER OTHER
Laws.-—Nothing in this section shall affect—

“(1) liability under any other Federal, State, or
local statute or regulation promulgated pursuant to
any such statute, including any requirements pro-
muigated by the Adininistrator under the Solid
Waste Disposal Aet; or |

“(2) the ability of the Administrator to promul-
gate regulations under any other statqte, including
the _Solid Waste Disposal Act. |
“() LIMITATION ON STATUTORY CONSTRUCTION.—
Nothing in this section shall be construed to—

“(1) affect any defenses or Habilities of any per-

son to whom subsection (a)(1) does not apply; or
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214 |
“(2) create any presumption of lability against
any person to whom subsection (a)(1) does not
apply.”
(2) TECHNICAL AMENDMENT—The table of
contents for fitlé I of such Act is amended by adding
at the end the following item: |

“88¢. 127. Recycling transactions.”.

o
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The acquisition in fee of these three
large parcels within Kodiak NWR now
reguires the U.S. Fish and Wildlife
Service to make payments in lieu of
taxes to the Kodlak Island borough in
accordance with the Revenue Sharing
Act of 1935. The act directs the agency
to make such payments based on the
fair market value of acquired lands,

The service is cuirently using the
federally approved appraisals esti-
mating fair market value of these
three large parcels as the basis for
computing the revenue sharing pay-
ment to the borough. The borough has
rightly challenged the service’s deter-
inination of fair market value based on
the unigque circumstances of these ac-
guisitions and the findings made by the
trustee council in approving funds for
these acquisitions.

A plain reading of the Revenue Shar-
ing Act (which authorizes the Sec-
retary of the Interior to make refuge
revenue sharing payments} regquires
that the determinations of falr market
value be made in & manner that “the
Secretary considers to be equitable and
in the public interest.” Clearly, the
public interest associated with these
unique acquisitions has been well docu-
mented in the findings of the trustee
council.

The Revenue Sharing Act imposes no
legal impediment for the Secretary to
make a determination of fair market
value that incorporates the unique cir-
cumstances of these acquisitions and
the spectfic findings and actions taken
by the trustee council. Thus, I urge the
Secretary to review the Kodiak Island
borough’s appeal to the service’s deter-
minations for making revenue sharing

payments and do what is fair and equi-

table as called for by the act.

These are unique circumstances that
exist nowhere else in the United States
and are limited In Alaska to lands ac-
quired in the Exxon Valdez spill zone
with settlement funds. Thus, there
should be no consequences for how rev-
enue sharing payments are computed
for service aequired lands in other
parts of Alaska or throughout the rest
of the country.

At this opportunity, upon the pas-
sage of another year's funding for the
Federal and Indian lands management
agencies, 1 must call to the attention
of my colleagues and to the atiention
of the President of the United States,
an issue that troubles me deeply. Over
the years, our GCovernment has made
comrnitments to native Americans
which it has not kept. Many Americans
thought that practice ended with the
new, more enlightened self-determina-
tion approach to Indian policy. But as
one of Alaska's representatives in the
Senate, members of the President’'s
staff made personal promises to me
Jjust last fall on behalf of the native
people of the Chugach region which
have not been kept.

In 1971 Congress passed the Alaska
Native Claims  Settlement  Act
(ANCSA). The act cleared the way for
Alaska native people, including the
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Chugach natives, to receive title to a
small portion of their traditional lands
as settlement of their aboriginal land
claims. The act also cleared the way
for the additional millions of acres to

our national parks, wildlife refuges, .

forests, and wilderness areas. Allowing
native people to develop their lands
freed them from economic bondage to
the Federal Government. No longer
would they have to depend exclusively
on the benevolence of the Federal Gov-
ernment for hand-outs, They could cre-
ate their own jobs, generate thelr own
Income, and determine their own des-
tiny. But only if they had access to
their lands.

Both the administration and the Con-
gress recognized the lands would be vir-
tually valueless if there was no way to
get to them. The Claims Act recognized
that native lands were to be used for
both traditional and economic develop-
ment purposes. Alaska natives were
guaranteed a right of access, under
law, to thelr lands across the vast new
parks, refuges, and forests that would
be created.

In 1971 and again in 1982, under the
terms of the Chugach Native Inc. set-
tlement agreement, the Federal Gov-
ernment made a solemn vow to ensure
the Chugach people had access to their
aboriginal lands. Now, a guarter of a
century later, that commitment has
not been fulfilled. Many of the native
leaders who worked with me to achieve

‘the landmark Native Land Claims Set-

tlement Act have died after waiting for
decades without seeing that promise
honored. Last year, Congressman DON
YoUNG, chalrman of the House Re-
sources Committee, added a provision
to the House Interior appropriations
bill that required, by a date certain,
the Federal Government to live up to
the access promises it made to the
Chugach natives decades ago. In the
conference last fall on the omnibus ap-
propriations bill, the administration
spoke passionately and repeatedly
against the provision.

hy? They fully admitted the obliga- —
tlon to grant an access easement ex- !

ists. They acknowledged further that
access delayed is access denled and
that further delays were harmful to the
Chugach people. They opposed the pro-
vision on the grounds that it was not
necessary since they were going to
move with all due haste to finalize the
easement before the end of 1998. Katie
McGinty. then head of the President's
Council on Environmental Quality sat
across from me, looked me in the eye,
and promised me they would fulfill this
long overdue promise before the end of
the year.

She even offered to issue a "Presi-
dential proclamation” promising once
again to do what had already been
promised and promised and promised.
My staff worked with OMB on the con-
tent of such a proclamation, but 1 told
themn it would not be necessary. I
would take her at her word and be-
lieved the administration would live up
to the personal commitment she made
to me.
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Here we are a year later. Chugach
still has not received its easement. Ms.
McGinty is gone, but her commitment
on behalf of this administration re- °
mains. It is now the responsibility of
others to ensure the promises she made
to me and to Alaska's native people are
kept. ’

Congressman YOUNG's House re-
sources Committee has reported a bill,
H.R. 2547, to address this issue legisla-
tively, in the hope of forcing the ad-
ministration to do what it has prom-
ised to do, Senator MURKOWSKI has
been tireless in his efforts to get the
Federal Government to live up to the
promises made to Alaskans concerning
access to our State and native lands. 1
sttpport those efforts.

But I take the time today to say
clearly to this administration that the .
promises made by our Government to
the Chugach people for access to their

lands—and to _me personally as their
representative—rnust be honored. Make
no mistake, if the promises made to me
by officials in this administration last
fall are not lived up to soon, if they op-
pose the efforts of Congressman YounGg
and Senator MURKOWSKI on this issue,
if they continue to obfuscate and ''slow
roll” this commitment, it will be clear
to all that his administration does not
perceive the true meaning of Robert
Service's memorable phrase: ""A prom-
ise made is a debt unpaid!”

Mr. LOTT. Mr. President, On behalf
of myself and my cosponsor, Minority
Leader DASCHLE, I would like to insert
in the RECORD a legislative history
which describes the purpose of each
section of 5. 1528, the Superfund Recy-
cling Equity Act of 1999. Throughout
the negotiations of this language there
has been quite a bit of misrepresenta-
tion of the purpose of this bill, T hope
this will be useful in clearing the con-
fusion.

Mr. President, I ask unanimous con-
sent that the legislative history be in-
serted in the RECORD at this point. _
LECISLATIVE HISTERY FOR S. 1528
SECTION 127—RECYCLING TRANSACTIONS

Summary

The Superfund Recycling Eguity Act of-
1999 (the language of 5. 1528) seeks to correct
the unintended consequence of CERCLA that
actually discourages legitimate recycling
The Act recognizes that recycling is an ac-
tivity distinet from disposal or treatment,
thus sending material for recycling is not
the same as arranging for disposal or treat-
ment, and recyclable materials are not a -
waste. Removing the threat of CERCLA -
ability for recyclers will encourage more re-
cycling at all levels.

The Act has three major elements. First, it
creates a new CERCLA §127 which clarifies
liability for recycling transactlons, Second,
it defines those recycling transactions for
which there is no Hability by providing that
only those persons who can demonstrate that
they “arranged for the recycling of recycla-
ble material'” as defined by the criterla in
sections 127(c} through {e} are not liable
under section 107(@){3) or {a}{4}. The specific
definition of "arranged for recycling’” varies
depending upon the recyclable material in-
volved. Third, a series of exclusions from the -
Hability clarification are specified such that
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persons who arranged for recycling as de-
fined above may still be lable under
CERCLA sections 107(a) (3} or (4) if the party
bringing an action against such person can
prove one of a number of criterla specified in
§127(f). Lastly, new CERCLA §§ 127(g)
through 127{1) clarify several miscellaneous
issues regarding the proper application of
the liab#lity clarification.
Discussion )

§127(a) (1) is intended to make it clear that
anyone who, subject to the requirements of
§127(b), (c), (d) and (e) arranged for the recy-
cling of recyclable materfals is not held lia-
ble under §§ 107(2}(3) or (4) of CERCLA. § 127
provides for relief from liability for both ret-
roactive andd prospective transactions.

§127{a) (2} is intended to preserve the legal
defenses that were available to a party prior
to enactment of this Act for those materials
not covered by either the definition of a re-
cyclable material in § 127(1). or the definition
of a recycling transaction within the bil. It.
is not Congress’ Intent that the absence of a
material or transaction from coverage under
this Act create a stigma subjecting such ma-
terial or transaction to Superfund liability,

§127(b)(1) is meant to include the bread
spectrurn of materials that are recycled and
used in place of virgin matertal feedstocks.
Whole scrap tires have been excluded from
eligibility under this provision because of
concerns about the environmental and
health hazards associated with stockpiles of
whole scrap tires. Processed tires including
material from tires that have been cut or
granulated, are eligible for the benefits of
this provision.

The term *'recyclable materials’ is defined
to include “'minor amounts of material incl-
dent to or adhering to the scrap material
. . ."" This is because in the normal course of
scrap processing varlous recovered materials
may be commingled. An appliance may, for
example, be run though a shredder that also
shreds automobiles. As a result, the metal
recavered from the appliance may come into
contact with oil that entered the shredded
incident te an automobile, Numerous other
examples exist,

§127(b) (1}{A) is irntended to exclude from
the definition of recyclable material ship-
ping containers between 30 and 3000 liters ca-
pacity which have hazardous substances
other than metal bits and pteces in them.
The terms “‘contained in” or *‘adhering to"
do not include any metal alloy, including
hazardous substances such as chromium or
nickel, that are metalurgically or chemi-
cally bonded in the steel to meet appropriate
contatner specifications.

§127(b)(1)(B) means that any item of mate-
rial which contained PCBs at a concentra-
tion of more than 50 parts per milllon
(ppm"} at the time of the transaction does
not qualify as recyclable materlal, Material,
which previously held a concentration of
PCBs In excess of 50 ppm, but has been
cleaned to levels below 5¢ ppm, would still
qualify for exempt treatment. Item, in this
context, 1s meant to apply only to a distinct
undt of material, not an entire shipment.

This legislation builds a test to determine
what are recycling transaction that should
be encouraged under the legislation and
what are recycling transactions that are
really treatment or disposal arrangernents
cloaked in the mantle of recyclirig. The test
specified in 127(c) applies to transactions in-
volving scrap paper. plastic, plass, textiles,
or rubber. Transactions can be a sale to a
consuming facility; a return for recycling,
whether or not accompanied by a fee; or
other similar ment.

§127(c), (@) and (e), the term “'or otherwise
arranging for the recycling of recyclable ma-
terial” recognizes that while recyclables
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have intrinsic value they may not always be
sold for a net positive amount. Thus a trans-
actfon in which one who arranges for recy-
cling does not receive any remuneration for
the rmaterial but rather pays an amount, less
than the cost of disposal, stilt gualifies for
the protection afforded by this § 127.

A commercial specification grade as re-
ferred to in § 127(c)91), can Include specifica-
tions as those published by industry trade
associations, or other historically or widely
utilized specifications are acceptable. It is
also recognized that specifications wil con-
tinee to evolve as market conditions and
technologies chan%eé

For purposes of Sec. 127(c)(3), evidence of a
market can include, but is not limited to: a

third-party published price (including a neg-

ative price), a market with more than one

buyer or one seller for which there is a docu- .

mentable price, and a history of trade in the
recyclable material.

§127(c}(3) means that for a transaction to
be deerned arranging for recycling, a sub-
stantial portion, but not all, of the recycla-
ble material must have been sold with the
intention that the material would be used as
a raw material, in place of a virgin material,
in the manufacture of a new product. The
fact that the recyclable material was not, for
some reason beyond the control of the person
who arranged for recycling, actually used in
the manufacture of a new product should not
be evidence that the requirements of this
§127 were not met.

Additionally, no single benchmark or re-
covery rate ls appropriate given variable
market conditions, changes in technology,
and differences between commodities, In-
stead, a common sense evaluation of how
much of the material 1s recovered is appro-
priate. For example, in arder to be economi-
cally viable as a recycling transaction a rel-
atively high volume of the inbound material
is expected to be recovered for feedstocks of
relatively low per unit economic value (such
as paper or plastic}, while a dramatically
lower volume of material is expected to be
recovered to justify the recycling of a feed-
stock of very high economic value (such as
gold or silver).

It is not necessary that the person who ai-

- ranged for recyclng document that a sub-

stantial portion of the recyclable material
was actually used to make a new product. In-
stead, the person need only be prepared to
demonstrate that it Is common practice For
recyclable materials that he handles to be
made available for use in the manufacture of
a new saleable product. For example, if recy-
clable stalnless steel is sold to a stalnless

_stee] smelter, it is presumptive that recy-

cling will occur. : .

The first part of § 127{c){d) acknowledges
the fact that modern technology has devel-
oped to the polnt were some consuming fa-
cllities exclusively utilize recyclable mate-
rials as their raw material feedstock and
manufacture a product that, had it been
made at another facility, may have been
manufactured using virgin materials, Thus,
the fact that the recyclable material did not
directly displace a virgin material as the raw
miaterial feedstock should not be evidence

_that the requirements of § 127 were not met.

Secondary feedstocks may compete both
directly and indirectly with virgin or pri-
mary feedstocks. Ih some cases a secondary
feedstock can directly substitute for a virgin
material in thé same manufacturing process.
in other cases, however, a secondary feed-
stock used at a particular marufacturing
plant may not be a direct substitute for a
virgin feedstock, but the product of that
plant completes with a product made else-
where from virgin materlal. For example
aluminum may be utilized at a glven facility
using either virgin or secondary feedstocks
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meeting certain specifications. In this case,
the virgin and secondary feedstock materlals
compete directly. A particular steel mill,
however, may only utilize scrap iron and

- steel as a feedstock because of the design re-

strictions of the facility, If that mill makes
a steel product that competes with the steel
product of ancther mill, which utilizes a vir-
gin feedstock, the conditions of this para-
graph have been met. In this example, the
two streams of feedstock materials do not di-
rectly compete, but the product made from
them do. It is the intent of this paragraph
that the person be able to demonstrate the

‘general use for which the feedstock materdal

was utitized. It is not the intent that the per-
son show that a specific unit was incor-
porated inte a new product.

Section 127 provides for relief from labit-
ity for both retroactive and prospective
transactions. However, an additional rpe-
quirement is placed on prospective trans-
actions in this paragraph such that persons
arranging for such transactions take reason-
able care to determine the environmental
compliance status of the facllity to which
the recyclable material is being sent. Rea-
sonable care is determined using a variety of
factors, of which no one factor is deter-
minant, The clause *“‘not procedural or
adminisiratrative' is included to protect one
who arranges for recycling from losing the
protection afforded by § 127 due to a record
keeping error, missed deadline or similar in-
fraction by the consuming facility which is
out of control of the person arranging for re-
cycling. For transactions occurring prior to,
or during the 30 days after, enactment of § 127
the requirements of § 12#{c}¢{5) shall not be
considered in determining whether § 127 shall

apply. .

p‘Fh); person arranging for the transaction
must exercise reasonable care at the time of
the transaction {L.e.. at the time when the
buyer and seller reach a meeting of the
minds). Should a consuming facility’s com-
pliance record indicate past non-compliance
with the environmental laws, but at the time
the person arranged for the transaction the

. person exercised reasonable care to deter-

mine that the consuming facility was in
compliance with all applicable laws, the
transaction would qualify for relief under
§127.

In addition, the person must only deter-
mine the status of the consuming facility’s
compliance with laws, regulations, or orders,
which directly apply to the handling, proc-
essing, reclarnation, storage, or other man-
agement activity associated with the recy-
clable materials sent by the person. Thus,
for example, a person who arranges for the

tecycling of scrap metal to a consuming fa-

cility would not be responsible for deter-
mining the consuming facility’s compliance
with regulations governing the consuming
facilities production of its product, just the
consuming facility's compliznce with man-
agernent of the scrap metal as an in-feed ma-
terial. .

It is common practice in the industry for
scrap processors 1o otherwise arrange for the

" recycling of a secondary material through a

broker. The broker chooses te which con-
suming facility the secondary material will
be sold. In such cases. it is the responsibility
of the broker, not the original person who
entered into the transaction with the broker,
to take reasonable care to determine the
compliance status of the consuming facility.
Likewise, a scrap processor may sell mate-

Tial to a consunMng facility which in turn ar-

ranges for recycling of all or part of that ma-
rerial to another consuming facility. It is
only the responsibility of the scrap processor
to inquire into the compliance status of the
party he arranged the transaction with, not
subsequent pasties. :
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In determining whether a person exercised
reasonable care, the criteria to be appled
shoutd be considered in the context of the
time of the transaction. Thus, when looking
at "“the price paid in the recycling trans-
action” in § 127{c)HE)(A) one should look not
only at whether the price bore a reasonable
relationship to other transactions for similar
materials at the time of the transaction in
guestion but should also take inte account
the circumstances surrounding the Jndi-
vidual transaction such as whether it was
part of a long term deal involving significant
guantities. In addition, market conditions
vary considerably over any given time period
for any given commodity. Thus, when deter-
mining whether the price paid was reason-
able, peneral market conditions, and wvari-
ations should be considered.

-Congress recognizes that small businesses
often have less resources available to them
than large businesses. Thus, § 127(c}(E)(B) ac-
knowledges the fact that a small comparny
may be able to determine less information
about the consuming facility's operations
than a large company, The size of an indi-
vidual facility may be an important factor in
the facility's ability to detect the nature of
the consuming facility’'s operations.

§127(c) (B} (c) requires a responsible person
who arranges for the recycling of a recycla-
ble material to inguire of the appropriate en-
vironmertal agencies as to the compliance
status of the consuming facility. Federal,
State, and local agencies may not respond
guickly (or respond at all) to inquiries made
regarding a specific facility's compliance
record. §127(c){5) only requires a person to
make reasonable inquiries; inguiries need not
be made before every transaction. Inquiries
need only be made to those agencies having
primary responsibilities over envirornmental
matters refated to the harndling, processing,
etc, of the secondary materials involved in

e recycling transaction.

5127(d){1){B) provides that a person whe ar-
ranges for the recycling of scrap metal must

- meet all of the criteria set forth in § 12¥%{c) as

they relate to scrap metal and be in compli-
ance with federal regulations or standards
assoclated with scrap metal recycling that
were in effect at the time of the transaction
in question (not regulations promulgated or
standards issued sequent to the time of the
transaction). In addition, compliance must
only be shown with Solid Waste Disposal Act
regulations, which were promulgated and
came into effect subsequent to enactment of
§127. :

Section 12HA(1)(C) as modified by
§127(d) (% is not intended to exclude from li-
ability relief such activities as welding, cut-
ting metals with a torch, “sweating” iron
from aluminum cr other similar activities.

Section 127{d){3) defines scrap metal using
the regulatory definition found at 40 CFR
261.1 The Administrator is given the author-
ity to exclude, by regulation, scrap metals
that are determined not to warrant the ex-
clusion from lability. Because § 127 grants
relief from Hability both prospectively and
reteoactively, any exclusion by the Adminis-
trator would only apply to transactions oc-
cwrring after notice, comment and the final
promulgation of a rule to such effect.

Persons who arrange for the recycling of
spent batteries must meet the criteria speci-
fied in § 127(e}, in addition to the criteria al-
ready discussed above and lald out in § 127{c)
for transactions involving scrap paper, plas-
tic, glass, textiles, or rubber.

The act of recovering the valuable compo-
nents of a battery refers to the breaking {or
smelting} of the battery itself in order to re-
claim the valuable components of such bat-
tery. The pgeneration, transportation, and
collection of such batteries by persons who
arrange for their recycling is an activity dis-
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tinct from recovery. Thus, a person who gen-
erates, transports, andfor collects a spent
battery, but does not themselves break or
smelt such ba , is not Hable under
§5107{a}{3) and (4) provided all ather require-
ments set out in this Section are met.
Section 127(e) (21{A) provides that for spent
Jead-acid batterles, the party seeking the ex-
emption must show that it met the federal

‘environmental regulations or standards in

effect at the time of the transaction in ques-
tion {not regulations or standards issued
subsequent to the time of the transaction).

Persons who arrange for fecycling as de-
fined by the criteria specified In sections
12t(a)-{e) and discussed above may be llable
under CERCLA §§ 107(a)(3) or (4) if the party
bringing an action against such a person can
dernonstrate that one of the exclusions pro-
vided for in section 127{f) apply. Thus, the
burden 1s on the government or other com-
plalning party to demonstrate the criteria
specified in section 127(f).

§527{(D(1}{A) is intended to mean that an
“phfectively reasonable basis for belief” is
not equivalent to the reasonable care stand-
ard. The ohjectively reasonable basis for be-
lief standard is meant to be a more rigorous
standard than the reasonable care standard.

§127(0 (1)(A) (i} means that in order for the
government to show that a recycling trans-
action should not receive the benefit of § 127,
it would have tc prove that a person knew
that the material would not be recycled.
Moreover, it is not necessary that every
component of the recyclable material be re-
cycled and actually find its way Into a new
product in arder to meet this requirement.

For the purposes of § 127(f{1}{A) (i), smelt-
ing, refining, sweating, melting, and other
operations which are conducted by a con-
suming facility for purposes of materials re-
covery are not considered incineration, nor
would they be categorized as burning as fuel
or for energy recovery. However, nothing in
this bitl shall be construed to limit the defi-
nition of recycling so as to restrict, inhibit,
or otherwise discourage the recovery of en-
ergy through pyroprocessing from scrap rub-
ber and other recyclable materials by boilers
and industrial furnaces (such as cement

kilns}.

§12T{H{{A) (i) sets forth certain obliga-
tions upon one who arranges for a recycling
transaction which occurs within the first 90
days after enactment and had an ohjectively
reasonable basis to believe that the con-
suming facility was not in substantive com-
pliance with environmental laws and regula-

-tions. This is the corollary to § 127(c)(5).

clause “not procedural or administrative” is
included to protect one who arranges for re-
cycling from losing the protection afforded
by §127 due to record keeping error, missed
deadline or strnilar Infraction by the con-
suming facility which s out of control of the -
person arranging for recycling. There is no
expectation that the person who arranged for
recycling would necessarily have cacrled out
any type of records search or made any ex-
tensive inguiries of administrative agencles.
The provision in § 127((}{1}{B) is intended to

" apply to persons who intentionally add haz-

ardous substances to the recyclable material
in order to dispose or otherwise rid them-
selves of the substance,

§12F{P(1{C) is intended tv mean that rea-
sonable care is to be judged based on indus-
try practices and standards at the time of
the transaction. Thus, in order to determine
if 2 person failed io exercise reasonable care
with respect to the management and han-
dling of the recyclable material, ene should
leok to the usual and customary manage-
ment and handling practices in the industry
at the time of the transaction.

In enacting § 127{l) Congress cleariy intends
that the exemptions from liability granted
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by §127 shall not affect any concluded judi-
cial or administrative action. Concluded ac-
tion means any lawsuit in which a final judg-
ment has been entered or any administrative
action, which has been resolved by consent
decree, which has been filed in a court of law

-and approved by such court. Furthermore,

§127 shail not affect any pending judicial ac-
tion brought by the United States prior to
enactment of this section. Any pending judi-
clal action, whether It was brought in a trial
or appellate court, by a private party shall
be subject to the grant of relief from liabil-

ity. For purposes of this section, Congress

intends that any third party action or join-
der of defendants brought by a private party
shall he considered a private party action,
regardless of whether or not the original
lawsuit was brought by the United States.
Additionally, eny administrative action
brought by any governmental agency but not
yet concluded as set forth above, shall be
subject to the grant of relief from liability
set forth in this §127.

§127(1) (1) preserves the rights of a person to
whom §127(a)(1) does not apply to raise any
defenses that might otherwise be raised
under CERCLA. This is consistent with the
explanation for §127(a) (2). .

By adding § 127{I}{2) Congress intended to

make certain that no presumption of liabil-
ity is created against a person solely because
that person is not afforded the relief granted
by §127(2)(1).
Mr. DASCHLE. This past Wednes-
day—the day we finally produced a
fragile budget agreement—marked the
199th anniversary of the first time Con-
gress ever met in Washington, DC.
They met that day in what was then an-
unfinished Capitol. Several times dur-
ing the negotiations, the thought oc-
curred to me that, if the same people
who are running this Congress were in
charge back then, the Capitol might
still be unfinished.

These nepotiations took longer, and
were more difficult, than theéy needed
to be. The good news is: We flnally
have a budget that will keep America
moving in the right direction. Many
longtime members and observers of
Congress say this has been perhaps the
most confusing, convoluted budget
process they can remember.

- There have been a lot of technical
questions these last few weeks about
accounting methods, economic growth
projections, and CBO versus OMB scor-
ing. But the big question—the funda-
mental question that was at the heart
of this budget debate—is quite simple:
Are we pgoing to move forward—or
backward?

We have chosen, thank goodness, to
move forward. This budget continues
the progress we've made over the last
seven years. It maintains our hard-won
fiscal discipline. It invests in Amer-
ica's future. And it honors our values.

This budget will put more teachers in
our children's classrooms, and more po-
lice on our streets. It will enable us to
honor our commitments to our par-
ents, and fulfill America’s obligations
as a world leader. And, it will enable us
to protect our environment and pre-
serve precious wilderness areas for gen-
erations not yet born.

I want to thank the Majority Leader,
my Democratic colleagues, especially
Senator HARRY REID, our whip, and
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" Senator ROBERT BYRD, ranking merri-
ber of the Appropriations Committee, I
“also want to thank some of my .col-
leaguies on the other side of the aisle,
particularly Senator STEVENS, chair-
man of the Appropriations Committee,
In addition, I want to acknowledge
and thank President Clinton and Vice
Prestident GORE, as well as the incred-
ibly skillful, patient White House nego-
tlating team, especially Chief of Staff
John Podesta, Deputy Chief of Staff
Sylvia Matthews, OMB Director Jack
Lew; Larry Stein and Chris Jennings.

I also want to thank my own staff,
and the staff of Appropriations Com-
raittee, who have worked many week-
ends, many late nights, to turn our
ideas and debate into a workable budg-
et document.

Finally, 1 want to acknowledge our
dear friend, the late Senator John
Chafee. Losing Senator Chafee so sud-
denly was one of the saddest moments
in this difficult year., He embodied
what is best about the Senate. He was
a reasonable, honorahle man who cared

_deeply about people. Completing the
budget process was a major challenge.
But in the end, I believe we have pro-
duced a budget John Chafee would have
approved of,

his budget invests in our children’s
education - the best investment any
nation can make. It maintains our
commitment to reduce class size by
hiring 100,000 teachers. It contains
money to help communities repair old
schools and build new ones. It will en-
able more children to get a Head Start
in school, and in life. And it will allow
more young people to attend after-
school programs where they will be
safe, and where they will have respon-
sible adult supervision.

This budget protects Medicare bene-
fictarles by providing failr payments to
the hospitals, clinics, home health care
providers and nursing homes they rely
on, .

This budget will make our commu-

nities safer by putting 50,000 more po-
lice officers on the street—in addition
to the 100,000 who have already been
hired—and by investing in youth crime

prevention. _
This budget will help keep Americans
healthy . .. by reducing hunger and

malnutrition among pregnant women,
infants and young children . . . and by
increasing funding for the National In-
stitute of Health and the national Cen-
ters for Disease Control,

This budget protects our environ-

ment. We took out riders that would:

have harmed our environment, and put
in money to fund the President's Lands
Legacy program. ‘
is budget will help working fami-
lies find affordable housing,
It will help farm and ranch familles
weather these hard times.
This budget. protects our national se-
curity . . . by increastng military pay
and readiness . . . and by reducing the
nuclear threat at home and around the
world.
This budget will help us fulfill our re-
sponsibilities as the world’s only super-
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power, It provides money to pay our
UN arrears and fund the Wye Accord to
promote peace to the Middle East. It
will also enable us to ease the crushing
burden of debt on some of the world's
poorest countries, so those nations can
beg'm to invest in their own futures,

t the beginning of the year, our Re-
publican colleagues proposed an $800
billlon tax cut. For months, we all
heard a lot of debate about what such
a huge tax cut would mean, This budg-
et makes it clear. There is no way we
could have paid for an $800 billion tax
cut without exploding the deficit
again, or raiding Medicare, education,
and other programs- working families
depend on.

Instead of moving backwards on
taxes, we're moving forward, We're cut-
ting taxes the right way. We're wid-
ening the circle of opportunity . . . by
extending the R&D tax credit, and
other tax credits that stimulate the
economy . . . and by empowering peo-
ple with disabilities by allowing them
to maintain their Medicare and Med-
icaid coverage when they return to
work.

There is one other point I want to
make about the budget: For every dol-
lar Democrats succeeded in restoring
these last few weeks , . . for teachers,
and police officers and other critical
priorities . . . we have provided a dol-
lar in offsets. Dollar for dollar, every
one of our priorities is paid for, If CBO
determines that this budget exceeds
the caps, the overspending is in the
basic budget our Republican colleagues
drafted—on their own.

THE UNFINISHED AGENDA

As I said, Mr. President, this budget
does move the country in the right di-
rection—but only incrementally. My
great regret and frustration with this
Congress, is that we have achieved so
little beyond this budget.

Look what we are leaving undone! In
a year in which gun violence horrified
America . . . a year in which gun vio-
lence invaded our schools and even a
day care center . .. the far right has
prevented this Congress from passing
even the most modest gun safety meas-
ures—measures that would make it
harder for children and criminals to

get guns. :

The far right has prevented this Con-
gress—so far—from passing a Patients’
Bill of Rights. More than 3¢ percent of
Americans—PDemocrats and Repub-
licans—support a real Patients’ Bill of
Rights that holds HMOs accountable.
So does the AMA, the American Nurses
Assoclation—and 206 other health care
and consumer organizations, And so
does a bipartisan majority in both the
House and Senate. Yet the Republican
leaders in this Congress continue to
use parliamentary tricks to deny pa-
tients their rights. As we leave here for
the year, HMO reform, like gun safety,
has been stuck for months in the black
hole of conference committees,

The Republican leadership clearly is
hoping that we will forget about all the
shootings . . . forget about the familles

who have been injured because some
HMO accountant overruled their doctor
and denied needed medical treatment. I
am here to tell them: The American
people will not forget. And neither will
Senate Democrats,

We will fight to close the gun show
loophole. And we will fight to pass a

real Patients’ Bill of Rights next vear. -

We will continue the fight for meaning-
ful campaign finance reform. We will
continue the fight to preserve and
strengthen Medicare—including adding
a prescription drug benefit. We will re-

sume the fight for a decent minimum .

wage increase, We will fight for a fair
resolution of the dairy-prichig issue.
And, we will restore the rural loan
guarantee program for satellite TV
service, so rural Americans aren't left
with second-class service. .

It’s taken a long time, but we finally
have a budget that keeps America mov-
ing in the right direction. That is a re-
lief,.and a victory for the American
people. But we still have a long way to
go. We are leaving here with too many
urgent needs unmet. We must do better
next year,

Mr. LOTT. Mr. President, today the
Superfund Recycling Equity Act, S.
1528, is being sent to the President as
part of HR, 31%4. This is a great day for
environmental law—this Is the day
that the public policy restores recy-
cling as a rewarded, rather than pun-
ished activity.

This is a great day because partisan
feuding was set aside so that the Con-
gress could find a realistic, incre-
mental, and common sense environ-
mental fix. The freestanding Superfund
Recycling Equity Act has strong bipar-
tisan support with 68 cosponsors—68
Senators who have worked together to

advance a flx to a small piece of the

Superfund debate.

In this controversial world of envi-
ronmental legislation it is rare that
the leaders of the two parties in either
Congressional body would agree on a
piece of legislation. Well, here in the

Senate we do. I wish to thank Minority.

Leader DASCHLE who understood the
merits of recycling and twice joined
with me to sponsor this legislation.
Without his leadership, this legislation
wottld not have been possible.

Mr. President, I would also like to

commend the Senators who originally
Joined Senator DASCHLE and me in in-
troducing this legislation. Senators
WARNER and LiNcoLN, who sponsored
this measure In a previous Congress,
have long exhibited their enthusiasm
for fixing recycling rules, They are
true leaders—leaders who have fostered
this reasonable, workable, environ-
mental proposal, Senator BAUCUS, the
Ranking Minority Member of the Envi-
ronment and Public Works Committee,
has also been an avid supporter of recy-
cling by including a version of the
Superfund Recycling Equity Act in his
comprehensive Superfund reform bill
in the 103rd Congress. His six years of
leadership in trying to fix public policy
for recyclers is appreciated,
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Mr. President, this blll would not be
where it is at today, on the cusp of be-
coming law, had it not been for the ac-
tive support of the late Senator John
Chafee—a dear friend to me and many
of our colleagues. John Chafee was a
respected leader of the Environment
and Public Works Comimittee. His ad-
vice and counsel helped shape my bill
and he was an original cosponsor. I am
proud to have been associated with him
on this bill and its legislative process.
I consider it a tribute that this bipar-
tisan bill, negotlated with the Admin-
istration, representatives of the na-
tional environmental community, and
the recycling industry, was supported
by John Chafee, a man for whom con-
sensus was so lmportant. I believe this
is not a footnote to John Chafee’s leg-
acy; rather I believe that he made this
kind of cooperation pessible.,

The former mayor of Warwick, Rhode’

island, Is now the newly appointed Sen-
ator from Rhode Island. I have already

-had an oppottunity to hear our newest

senator—Senator LINCOLN CHAFEE—tell
me about what Warwick has done with
regards to recycling. It is a proud
record—a record that would be ex-
tended and enhanced by this bill. I find
it a credit to John Chafee's legacy that
his son would be working with me on
this legislation. Less than a month in
the Senate and already LINCOLN’s voice
is being heard in ways that will di-
rectly help Rhode Island,

Mr. President, I also must recognize
the vision of trade associations like
American Petroleum Institute and Na-
tional Federation of Independent Busi-
nesses for suppoirting an incremental
solution. It would have been easier for
these groups to oppose the bill because
it did not address all the fixes for
which they have been advocating. How-
ever, AFT and NFIB recognized that
this increment would not jeopardize
their efforts; rather it exemplifies the
efforts of various stakeholders to ac-
complish something positive for the
enviromument albeit it incremental.

And finally, I must thank the various
staff members who have diligently
worked toward the passage of this leg-
islation: Eric Washburn and Peter Han-
son of Senator DASCHLE's staff, Tom
Gibson and Barbara Rogers of the Envi-
ronment and Public Works committee
staff, Charles Barnett of Senator LiN-
COLN's staff, Ann Loomis of Senator
WARNER's staff, and my former staffer.
Kristy Simms, who set the stage for
this years success.

While too often Senators have seen
various interest groups tell Congress
why we cannot achieve some worthy
environmental goal, the history of the
Superfund Recycling Equity Act is re-
plete with evidence of people coming
together to correct a problem. Every-
one, including myself, realizes that

comprehensive reform is necessary to

fix the vast array of problemns in many
different sectors of the environmental
community. Unfortunately, we do not
live in a perfect world, so” Congress
must do what is achievable whenever it
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is possible. This is good public policy
—increments will show all parties
there Is a bridge for bipartisan environ-
mental fixes. Recycling is the first of
many necessary fixes, and I would bet
my colleagues that it will not be the
last fix,

This is a great day for many environ-
mental groups who saw a change that
they supported, not be taken hostage
by the debate that has for so many
years paralyzed reforms to Superfund.
The original negotiation that resulted
in the basis of the bill was tough and
long—but it was fair. Each of the nego-
tiating partners left items on the table
that they would have wanted in an oth-
erwise perfect world. Their collective
approach was always bipartisan—they
never pitted one party against another

by pledging one group of interests

against another. Théy remalned loyal
to their agreement for an unheard of
five years—an eternity in Washington.
Though this legislation was a long
time in coming, I am grateful for its
passaglg. )

Mr. President, this is a great day for
my good friend and féllow Mississip-
plan, Phillip Morris. It is also a great
day for the thousands of mom-and-pop
recycling firms across America, like
the one owned by Phillip Morris. This
legislation protects the legacy of these
firms which in most cases have been
handed down through generations—
often started by new immmigrants to
America nearly a hundred years ago.
This ends the long Superfund night-
mare that our nation's recyclers have
suffered. Each time they sold their re-
cyclable products they were, uninten-
tionally, exposing themselves to costly
Superfund llability. Removing Super-
fund as an impediment to recycling is a
predicate to higher recycling rates
throughout the nation.

The Superfund Equity Act is not
about special interests getting a fix.
No, this bill is about representing con-
stituent interests throughout America
and promoting the public interest,
That is why Senator DASCHLE and I
have 68 cosponsors—cosponsors that
range completely across the liberal and
conservative political spectrum, and
range across all regions of America.

r. President, let me be clear, the
Superfund Recycling Equity Act cor-

rects a mistake nobody intended to

make. When the Comprehensive Emer-
gency Response, Compensation and Li-
ability Act {CERCLA) was enacted in
1980, there was no suggestion that tra-
ditional recyclables—paper, plastic,
glass, metal, textiles, and rubber were
ever intended to be subject to Super-
fund liability. As a result of court in-
terpretattons, however, the sale of
recyclables as manufacturing feedstock
was considered to be arranging for the
disposal of the material and, therefore,
subject to  Superfund's liability
scheme. However. as we have all come
to know as a matter of public policy,
recycling is not disposal; it is the exact
opposite of disposal,

Mr. President, let me say that
again—recycling is not disposal, and a
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law is needed to remove this confusion.
Sad, but true.

Enactment of this legislation clari-
fies this point and corrects the mis-
interpretations that have cost recy-
clers—primarily small family-owned
businesses—milllons and millions of
dollars for problems they did not cause.
With passage of the Superfund Recy-
cling Equity Act, the costs of cleanup
at sites that utilize recyclable mate-
rials as feedstock will be borne, right-
fully, by those persons who actually
cause or contribute to the pollution. As
a result, those facilities will be less
likely to cause contamination because
they will no longer have recyclers to
help them pay for Superfund cleanup.
That’s a powerful market incentive and
will cause the consuming facility to be-
come more environmentally conscien-
tious.

Let me be clear, this legislation will
not alter the basic tenants of environ-
mental law—polluters will still pay.
This legislation does not relieve recy-
clers of Superfund llability where they
have polluted their own facilities, It
also does not protect these businesses
when they have sent materials destined
for disposal to landfills or other facili-
ties where those materials contributed,
in whole or in part, to the pollution of
those facilities. Furthermore, the pub-
lic can expect recyclers to continue to
be environmentally vigilant because
they must operate their businesses in
an environmentally sound manner, in
order to be relieved of Superfund liabil-
ity.

Today is a victory for coalition build-
ing that aveids the attack strategies’
that are so often employed by trade as-
sociations in DC, I hope they see the
wisdom in building ceoalitions around
achievable increments. This is how
Congress can move forward., This is
how Congress shows that it not only
hears from its constituents but it acts
successfully. Hostage taking, distor-
tion, and scorch the earth approaches
are not productive legislative strate-
gies or lobbying tactics. Trade associa-
tions need to seek achievable solutions,
develop responsible legislative goals,
and avoid Beltway attack politics. I am
extremely pleased that Congress has
been able to take this tiny but very im-
portant step forward in reforming the
Superfund law. I hope this accomplish-
ment will inspire others to work for
sensible, incremental solutions that
help both our environment and our na-
tion's economy.

T am proud that today Congress lev-
eled the playing field and created eq-
uity in the statutory treatment of re-
cycled material and virgin materials. I
am proud to have removed the dis-
incentives. to recycling without loos-
ening any existing liability laws for
polluters. I am proud to have rep-
resented the mom and pop recyclers
across America. I'm especially proud of
the fact that this was all done in a bi-
partisan manner,
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List of Subjects

40 CFR Part 51

Environmental protection, Air
pollution control, Administrative
practice and procedure, Carbon.
monoxide, Intergoverninental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides,
Transportation, Volatile organic
compounds.:

40 CFR Part 96

Environmental protection,
Admindstrative practice and procedure,
Air pollution control, Nitrogen dioxide,
Reporting and recordkeeping
requirements.

Dated: December 18, 1998,
Robert Perciasepe,
AssmtantAdmmxstratorforAir and
Radiation.

40 CFR parts 51 and 96 are amended
as follows:

PART 51—REQUIREMENTS FOR
PREPARATION, ADOPTION, AND
SUBMITTAL OF IMPLEMENTATION
PLANS

1. The authority citation for part 51
continues to read as follows:

Authority: 42 US.C_ 7401-7671q.

Subpart G-—Control Strategy
[Amended]

2. Section 51.121 is amended to revise
paragraphs (e) (4) introductory text and
(D(2) (i} to read as follows:

§51.121 Findings and requirements for
submission of State implementation plan
revisions relating to emissions of oxides of
nitrogen.

* * * * *

(e] * ¥ & |

{(4) If, no tater than February 22, 1999
any member of the public requests
revisions to the source-specific data and
vehicle miles traveled (VMT) and
nonroad mobile growth rates; VMT
distribution by vehicle class, average
speed by roadway type, inspection and
maintenance program parameters, and
other input parameters used to establish
the State budgets set forth in paragraph
(e)(2) of this section or the 2007 haseline
sub-inventory information set forth in
paragraph (g){2}{ii} of this section, then
EPA will act on that request no later
than April 23, 1999 provided:

* * * * *
I

2y* * *

(ii) Impose enforceable mechanisms,
in accordance with paragraphs (b)(1) ()
and (if) of this section, to assure that
collectively all such sources, including

new or modified units, will not exceed
in the 2007 ozone season the total NOx
emissions projected for such sources by
the State pursuant to paragraph (g} of
this section.

* * * # *

'PART 96—NOx BUDGET TRADING
PROGRAM FOR STATE
IMPLEMENTATION PLANS

3. The authority citation for part 96
continues to read:

Authority: U.S.C. 7401, 7403, 7410, and
7601.

4, Section 96.42 is amended in
paragraph () to revise the formula
immediately preceding the word
“Where:"” to read as follows:

§96.42 NOx allowance allocations.
* * * * *

(ﬂ ¥ %

Unit's share of NOx allowances remaining
in ailocation set-aside = Total NOx
allowances rernaining in allocation set-aside
x (Unit’s NOx allowance allocation + State
trading program budget excluding allocation
set-aside)

* * * * *

[FR Doc. 98-34150 Filed 12-23-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PHOTECT ION
AGENCY

40 CFR Parts 266 and 273
[FRL—6207-7]
RIN 2050-AD19

!/

Universal Waste Rule (Hazardous
Waste Management System;
Modification of the Hazardous Waste
Recycling Regulatory Program)
AGENCY: Environmental Protection
Agency. '

ACTION: Final rule; correcting
amendments.

SUMMARY: The Environmental Protection
Agency (EPA) is correcting errers that
appeared in the Universal Waste Rule
which was published in the Federal
Register (FR) on May 11, 1995 (60 FR
25492). This final rule creates no new
regulatory requirements; rather it: makes
three corrections to the regulations
governing management of spent lead-
acid batteries that are reclairned;
corrects the definition of a small
quantity universal waste handler; and
clarifies the export requirements which
apply to destination facilities when
destination facilities act as universal
waste handlers.

EFFECTIVE DATE: December 24, 15998,

K

FOR FUATHER INFORMATION CONTACT: For
general information, contact the RCRA/
Superfund Hotline at (800) 424-9346
{toll free) or TDD 800 553-7672 (hearing
impaired}. Contact the RCRA Hotline in
the Washington, D.C. metropolitan area
at (703} 412-9810 or TDD 703 412-
3323. For specific information
concerning the Universal Waste Rule,
contact Mr. Bryan Groce at (703} 308-
8750, Office of Solid Waste, U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460,
mailcode 5304W. This rule is available
on the Internet. Please follow these
instructions to access the rule
electronically: From the World Wide
Web (WWW), type://www.epa.gov/
epaoswer, then select option for Laws
and Regulations. The official record for
this actlon is kept in a paper format.

SUPPLEMENTAFIY INFORMATION:
Table of Contents

1. What is the statutory authortty for this
rule?

2. Does this rule create any new federat
requirements?

3. What does this rule de?.

4. Why are the clarifications and corrections
nec

5. What other changes have been made asa
result of this rule?

-6. What federal requirements apply to spent

lead-acid batteries? -

7. Why are there two options for managing
lead-acid batteries?

8. Is léad-acid battery regeneration a type of

. reclamation? If yes, why did EPA decide
to regulate it differently from other lead-
acid battery reclamation? ’

9. How does today’s technical correction

- clarify requirernents for handling spent
lead-acid batteries that will be
regenerated?

10, How does today's technical correction
affect managemerit requirements for
storing lead-acid batteries before
reclaiming them?

11. How does today’s technical correction
change the definition of *'small quantity
handler of universal waste?”

12. How is EPA correcting requirements
related 1o exports of universal wastes?

13. Why isn't EPA proposing these changes

- for public comment and establishing an
effective date later than the promulgation
date? '

14. Does this technical correction meet
conditions described in the Executive
Order 12866, the Regulatory Flexibility
Act, the Unfunded Mandates Reform Act
of 1895, the Paperwork Reduction Act,
the National Technology Transfer and
Advancement Act of 1995, and the
Executive Orders 13045, 12875, and
130847

15. Has EPA submitted this rule to Congress
and the General Accounting Office?
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1, What Is the Statutory Authority for {a) Clarifies the lead-acid battery destination facilities that export :
This Rule? - regeneration exemption (40 CFR universal wastes. o :
) 266.80()). o :

EPA is issuing this rule under the @) 5. What Other Changes Have Been (‘\ ;

- authority of sections 1006, 2002(a), {b) Clarifies that lead-acid batteries Made as a Result of This Rule?

that are stored before reclamation other :
ggoa;esx?c{lj:d %0031’&3}2255(’)3?(:? and 3017 4on regeneration must be managed in - EPA has chosen to rewrite and :
Conservation zn d Recovery Act of 1976  2ccordance with the lead-acid battery ~ reorganize § 266.80, which covers
(codified as 42 U.5.C 690? 6912(a) ' storage requiremerits, (See 40 CFR requirements for lead-acid batteries that
6922, 6923, 6924, 6925, 6930, and ~~ 200-80(). are to be reclalmed so that they are
69375 ' r » » arn () Reinserts the spent lead-acid clearer and easier to tse. _'}'_hesei changes
) battery storage requirements which were are made as part of the Agency’s
2. Does This Rule Create Any New mistakenly left out in the May 11, 1995  ongoing efforts at regulatory
Federal Requirements? Universal Waste Rule. reinvention. Although the format has

changed as a result of rewriting the
regulatory text in “plain language,” this
final rule creates no new regulatory
requirements. EPA is not intending to

{d} Corrects the current definition of
small quantity universal waste handler
found in the regulatory text in order to
be consistent with the correct definition

No. This rule is a technical correction
and creates no new regulatory
requirements. Rather, it corrects certain

regulatory provisions that apply to in the revise, reopen or reconsider the merits
d R s . preamble to the final rule (40 CFR i
baterics. The lead-acid paery  2130) ettty o e o 0 G
 provisions and the provisions for battery (€} Corrects preamble statements 266.80.

providing the regulatory references for

universal waste export requirements It is important to understand that alt

of the requirements found in today's

regeneration were originally included in
a final rule promulgated on January 4,

1985 Finat Rule (50 FR 614) and were ~ that apply to destination facilities. final regulations, including those set
mistakenly changed, deleted or 4. Why Are the Clarifications and forth in table format, constitute binding,
i?mrre(:;iywword%d }n ﬁ;idifznalll 1695 Corrections in This Rule Necessary? enforceable legal requirements. The
. N ' _ ; .

Ex;ersz 5492213 ;31 , ule (1‘.' | y The Universal Waste Rule plain language format usec! in today’s
{BOFR }. This rule also corrects ; final regulation for lead-acid batteries
the definition of a small quantity Inadvertently: may appear different from other rules,
universal waste handler, and clarifies {8} Created confusion about but it establishes binding, enforceable

the export requirements which apply to  requirements for handling spent lead- legal requirements like those in the
destination facilities when destination ~ acid batteries that will be regenerated. existing regulations at 40 CFR part 266, . .

facilities act as universal waste (b} Deleted management requirements . I
handlers. for storing lead-acid batteries before 6. What Federal Requirements Apply Lo
reclaiming them, Spent Lead-Acid Batteries? o
3. What Does This Rule Do? . w : ' s
(c) Defined “small quantity handler of The federal regulations that apply to

This rule amends portions in Chapter  universal waste™ incorrectly. spent lead-acid batteries have changed
40 of the Code of Federal Regulations {d) Included in the preamble an over time. The following table:
{CFR) Parts 266 and 273. Specifically, incorrect citation for export summarizes how the requirements have
the rule: requirements which apply to evolved:

Date Rule o Legal requirernents

1-4-85 ...... | 40 CFR 266.30 (subsequently chahged (1) Exempts spent lead-acid batteries from hazardous waste management require-

ments when they are:
(a) Handled by anyone (i.e., retailers, wholesalers, local service stations) other than
reclaimers (i.e., a battery cracker or secondary lead smeiter); .
(b} Collected and stored at Iintermediate faciliios (i.e., collection facilities) before
being sent to reclaimers; and

{c) Transported. _

{2) Requires battery crackers or secondary lead smefters to manage spent lead-acid
batteries as hazardous waste when storing.the batteries before reclaiming them.

to 40 CFR 266.80).

1-4-85 ........ | 40 GFR 261.6(a){3M} veveveceeeeecerereersnnnn Exempts spent lead-acid and other batteries from hazardous waste management re-
quirements if they are retumed to a battery manufacturer for regeneration.
5-11-95 ..... | Universal Waste Rule 40 CFR Part 273 .. {f) Removed the provision (40 CFR 261.6(a)(3)(iH) that exempted batteres from

hazardous waste management requirements if they are to be regenerated.

(2) Non-lead acid batteries {(except as provided in Public Law 104-142, entitled the
“Mercury-containing and Rechargeable Battery Management Act”) may be man-
aged in accordance with requirements in either: :

(a) Universal Waste Rufe (40 CFR Part 273); or

{b) Full Subtitle C regulation (40 CFR Parts 260 through 272).

{3) Spent lead-acid batteries may be managed according with requirements of either:

{a) Universal Waste Rule (40 CFR Part 273); or

(b} Special requirements in. 40 CFR 266 Subpart G.

A



( " 5-13-96 ...
—
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Date Aule

Lega_l requirements

passage.

ment Act.

Mercury-Containing ‘and Rechargeable
Battery Management Act (PL 104142}
Section 104(a), to be codified in a fu-
ture EPA action, but diractly enforce-
able as a matter of law on the date of

Section 104{a)(2} of the Mercury-Contain-
ing and Rechargeable Battery Manage-

(a) Used rechargeable batteries

{c) Rechargeable alkaline batterias

movable.

{2) Stipulates that section 104{a} does not apply 1o any leac-~
aged in accordance with requirements in 40 CFR 266 Subpart G or equivalent re-
guirements in an approved state program.

{1} Requires that the collection, storage, and transportation of the tollowing types. of
batteries be regulated under the May 11, 1995 Universal Waste Rue:

{b) Gertain lead-acid batteries not managed under 40 CFR 266 Subpart G

(@) Cartain mercury-containing batteties banned for domes . swme
{e) Used consumer products containing rechargeable batt -ries th & aren't easily re-

-attery that is man-

7. Why Are There Two Options for

Managing Eead-Acid Baiteries?

EPA included lead-acid batteries in
the Universal Waste Rule as a
convenience to generators and handlers
that accumulate different types of spent
hazardous waste batteries. In some.
cases, it may be easier to manage all
spent batteries in the same way under
the Universal Waste Rule, rather than
separating out the lead-acid batteries for
handling under 40 CFR Part 266. EPA
retained the requirements for lead-acid
batteries in 40 CFR 266.80 because they
have resulted in a very successful
recycling prograrn for automotive
batteries. Ninety percent of all used
automotive lead-acid batteries are
recycled.

8. Is Lead-Acid Battery Regeneration A
Type of Reclamation? If Yes, Why Did
EPA Decide to Regulate It Differently
From Other Lead-Acid Battery
Reclamation?

Yes, regeneration is a type of
reclamation that EPA has authority to
regulate. However, in 1985 EPA chose to
exempt it from regulation because
battery regeneration posed low

" environmental risks and resembled

recycling activities that EPA did not
regulate. (See 48 FR at 14496; 50 FR at
649.} Exempt “regeneration’ includes
only replacing drained electrolyte fluids
and replacing ‘‘bad’” battery cells. (See
48 FR at 14496

- EPA felt that the recycling of lead-
acid batterles to recover lead posed
different environmental risks. {See 48
FR at 14498, note 50.) The lead recovery
process involves cracking battery
casings and smelting the lead plates.
EPA chose to regulate storage by battery
reclaimers prior to this type of
reclamation. EPA also noted that wastes
from the reclamation process would
continue to be regulated. (See 48 FR at
14496.) EPA chose not to regulate
storage by other persons and chose not
to regulate transportation, finding that a
number of factors made regulation
unnecessary. (See 48 FR 14498-99.)
Today's clarification of the lead-acid

battery rules does not change any
requirements and does not provide new
opportunity under section 7006 of
RCRA to challenge the earlier actions
that put the rules in place.

9. How Does Today's Technical
Correction Clarify Requirements for
Handling Spent Lead-Acid Batteries
That Will Be Regenerated?

As currently drafted, 40 CFR
266.80(a), reads: 'Persons who generate,
transport, or collect spent batteries, who
regenerate spent batteries, or who store
spent hatteries but do not reclaim them
{other than spent batteries that are to be
regenerated) are not subject to
regulation under parts 262 through 266
or part 270 or 124 of this .
chapter * * *". We are concerned that
the meaning of the phrase within the
parentheses isn’t clear. Today's
technical correction changes 40 CFR
266.80(a) by replacing it with a table
that more fully explains when lead-acid
baiteries are exempt from hazardous
waste management requirements, The
table reftects EPA’s original intent (as
expressed in the Universal Waste Rule
published on May 11, 1995} for the
amendment made to 40 CFR 266.80.

10. How Does Today’s Technical
Correction Affect Management
Requirements for Storing Lead-Acid
Batteries Before Reclaiming Them?

Today's action does not change any

management requirements for storage of

lead-acid batteries. When EPA amended

. 40 CFR 266.80 in the final Universal

Waste Rule, the managerment
requirements for storing spent lead-acid
batteries before reclamation were
mistakenly deleted. (Compare 40 CFR
266.80(b) (1)—-(4)(1994 edition} with
§266.80(b) at 60 FR 25542.) Today's
technical correction restores to 40 CFR
266.80(b} the deleted storage
requirements for spent lead-acid
batteries when the batteries aren't
regenerated. In addition, for the sake of
clarity, the restored requirements have
been reorganized by separating the -
requirements for interim status facilities

and permitted facilities. Further, the
restored requirements have been
reorganized so that they are presented in
a more readable format. Although the
requirements have been separated and
reformatied, they are substantively the
same as those mistakenly deleted. In
other words, there are no new
requirements as a result of these
modifications. ’

Specifically, the restored provisions,
list the applicable requiremenits for
interim status facilities, which include:
{1) Notification requirements undei
section 3010 of RCRA; (2) All applicable
provisions in subpart A of 40 CFR part
265; (3) All applicable provisions in
subpart B of 40 CFR part 265 (but not
§265.13, dealing with waste analysis);
{4) All applicable provisions In subparts
C and D of 40 CFR part 265; (5} All
applicable provisions in subpart E of 40
CFR part 265 (but not 8§ 265.71 and
265.72, dealing with the use of the
manifest and manifest discrepancies);
{6) All applicable provisions in subparts
F through L of 40 CFR part 265 of this
chapter; and (7} All applicable
provisions in 40 CFR parts 270 and 124,

Likewise, the restored provisions list .
the applicable requirements for
permitted facilities which include: (1)
Notification requirements under section
3010 of RCRA; (2) All applicable
provisions in subpart A of 40 CFR part
264; (3} All applicable provisions in
subpart B of 40 CFR part 264 (but not
§264.13, dealing with waste analysis);
(4) All applicable provisions in subparts
C and P of 40 CFR part 264; (5} At
applicable provisions in subpart E of 40
CFR part 264 (but not § 264.71 or
§264.72, dealing with the use of the
manifest and manifest discrepancies);
(6) All applicable provisions in subparts
F through L of 40 CFR part 264; and (7}
All applicable provisions in 40 CFR -
parts 270 and 124. Again, EPA takes the
posttion that this clarificationof °
existing provisions does not provide
new opportunity to challenge them.
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11. How Does Today’s Technical
Correction Change the Definition of
“Small Quantity Handler of Universal
Waste?”

Today's technical correction changes
the current definition of “small quantity

handler of universal waste" by making
it consistent with the definition in the
preamble to the May 11, 1995 Universal
Waste Final rule. The correction clearty
distinguishes the difference between a
small quantity handler of universal
waste and a large quantity handler of

universal waste. Without today’s
technical correction, there is the
potential for confusion when
distinguishing small quantity handlers .
from large quantity handlers since the
current regulatory definitions are not
mutually exclusive,

Current definiion of small quantity handler of universal waste

Newly corrected definition of small quantity handler of universal waste

“A smail quantity handter of universal waste means a universal waste
handler {(as defined in this section) who does not accumulate more

“A small quantity handler of universal waste means a universal waste
handler {as defined in this section) who does not accumulate 5000
kilograms or more total of universal waste* * *.

than 5000 kilograms total of universal waste® * *,

12. How Is EPA Correcting
Requirements Related to Exports of
Universal Wastes?

The discussion of destination facility
requirements in the preamble to the
final Universal Waste Rule (60 FR
25533-34) states that the export
requirements for destination facilities
are included in the final rule as
“subpart E, § 273.63.” This citation is
incorrect; § 273.63 does not exist. A
destination facility that sends universal
waste to a foreign destination {i.e.,
outside the United States) is subject to

either;

(2) Section §273.20 or §273.40 depending
on their universal waste handler
classification, or (b) Section §273.56 if the
destination facility actually transports
universal waste to a foreign destination.

In addition, on page 25534 of the
preamble to the final universal waste
rule, there is a parenthetical statement
at the end of the first paragraph referring
the reader to section IILF.10 of the -
preamble for a discussion of issues
related to exports of universal waste.
The citation is incorrect. The discussion
of issues related to exports of universal
waste is in section IV.E.10 of the
preamble to the final rule. Since the
errors mentioned above were made in
the preamble of the Universal Waste
Rule, the export requirements for
universal wastes are unaffected by
today’s rule.

13. Why Isn't EPA Proposing These
Changes for Public Comment and
Establishing an Effective Date Later
Than the Promulgation Date?

Today’s technical correction creates
ne new regulatory requirements. It
reinstates regulatory language that was
mistakenly changed in a previcus EPA
rule, and clarifies existing regulatory
requirements, For these reasons, EPA -
finds that good cause exists under 5
U.S.C. 5531)(3)(B) to issue these
corrections as a final rule without notice
and opportunity for comment. For the
same reasons, EPA finds that there is
good cause under 5 U.S.C. 553(d}(3) and

421).5.C. 6930(b}{(3) (section 3010(b)(3)
of RCRA) to make this regulation
immediately effective upon
promulgation.

14. Does This Technicai Correction
Meet Conditions Described in the
Executive Order 12866, the Regulatory
Flexibility Act, the Unfunded Mandates
Reform Act of 1995, the Paperwork

Reduction Act, the National Technology

Transfer and Advancement Act of 1995,

- and Executive Orders 13045, 12875,

and 130847

Executive Order 12866: Regulatory
Planning and Review '

Under Executive Order 12866, (58 FR
51.735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “significant’’ and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

{2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another age_ncgr:

@) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof: or

(4} Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.”

It has been determined that this rule
is not a “significant regulatory action’
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.”

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Enforcement and Fairness Act, 5 U.S.C.

601-612, generally requires an agency to
conduct a regulatory flexibility analysis
of any rule subject to notice and
comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of smatt
entities. EPA has determined that
today’s rule will not have a significant
econornic impact on a substantial '
number of small entities. The rule does
not impose any additional burdens on
small entities because it does not create
any new regulatory requirements.
Therefore, EPA has determined that it is
appropriate to certify that this rule will
not have a significant economic impact
on a substantial number of small
entities.

The Unfunded Mandates Reform Act of
1995

Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector, For the reason described above,
that the rule does not create any new
requirements, it does not contain a
Federal mandate that may result in’
annual expenditures of $100 million or
maore for State, local, and tribal
governments, in the aggregate, or for the
private sector. The rule likewise
contains no regulatory requirements that
might significantly or uniquely affect
small governments under section 203 of
the UMRA and imposes no burdens that
may result in annual expenditures of
$100 million or more. Accordingly, the
requirements of UMRA do not apply.

Paperwork Reduction Act

Since this action is not subject to
notice-and-comment requirements
under the Administrative Procedure Act
or any other statute, it does not affect
requirements under the Paperwork
Reduction Act.
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The National Technology Transfer and
Advancement Act of 1995

Section 12{d} of the National
Technology Transfer and Advancement
Actof 1995 (NTTAA), Pub L. 104-113,
section 12(d) (15 U.5.C: 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards {e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. _

The NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards. This technical
correction action does not involve
technical standards. Therefore, EPA did
not consider the use of any voluntary
standards in this rulemaking.

Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks '

This technical correction is not
subject to E.O. 13045, entitled
"Protection of Children from :
Environimental Health Risks and Safety
Risks™ (62 FR 19885, April 23, 1997),
because this action is not an
economically significant rule, and it
does not involve decisions on
environmental health risks or safety
risks that may disproportionately affect
children.

Executive Order 12875: Enhancing
Intergovernmental Partnerships

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected State, local
ard tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the reguiation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting '
elected officials and other
representatives of State, local and tribal”

governments *'to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

" Today's technical correction does not
create a mandate on State, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Today's rule corrects errors to existing
regulations governing management of
spent lead-acid batteries that are
reclaimed and corrects the definition of
small quantity universal waste handlers.
Accordingly, the requirements of

section 1(a} of Executive Order 12875 do -

not apply to this rile.

Executive Order 13084 Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal

‘govermments. If the mandate is

unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develap an
effective process permitting elected and
other representatives of Indian tribal
governmenis ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or urntiquely affect their
communities.”

Today's technical correction does not
significantly or uniquely affect the
communrnities of Indian tribal
governments. Today’s rule corrects
errors to existing regulations governing
management of spent lead-acid batteries
that are reclaimed and corrects the
definition of small quantity universal
waste handlers. Accordingty, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

15. Has EPA Submitted This Rule to
Congress and the General Accounting
Office?

Under 5 U.S.C. 801{a)(1){A) as added
by the Smatl Business Regulatory

. Enforcement Fairness Act of 1996, EPA

submitted a report containing this rule
and other required inforration to the
U.S. Senate, the U.5. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication in today's
Federal Register. This ruleisnota
“major ritle” as defined by 5 U.S.C.
804(2) as amended.

List of Subjects
40 CFR Part 266

Environmental protection, Energy,
Hazardous waste, Petroleum, Recycling,
Reporting and recordkeepmg
requirements.

40 CFR Part 273

Hazardous materials fransportation,
Hazardous waste.

Dated: December 8, 1998.
Timothy Fields, Jr.,
Acting Assistant Administrator, Office of
Solid Waste and Emergenicy Response.

40 CFR parts 266 and 273 is amnended

‘as follows:

PART 266—STANDARDS FOR THE
MANAGEMENT OF SPECIFIC
HAZARDOUS WASTES AND SPECIFIC
TYPES OF HAZARDOUS WASTE
MANAGEMENT FACILITIES

1. The authority citation for part 266
continues to read as follows:

Authority: 42 U.S.C. 1006, 2002(a), 3004,
and 3014, 6805, 6906, 6912, 6922, 6923,
6924, 6925, and 6937.

Subpart G—Spent Lead-Acid Batleries
Being Reclaimed

2. Section 266.80 is revised to read as
follows:

§266.80 Applicability and requirements.

(a) Are spent lead-acid batteries
exempt from hazardous waste
management requirements? If you
generate, collect, transport, store, or
regenerate lead-acid batteries for
reclarnation purposes, you may be
exempt from certain hazardous waste
management requirements. Use the
following table to determine which
requirements apply to you.
Alternatively, you may choose to
manage your spent lead-acid batteries
under the “Universal Waste™ rule in 40
CER part 273,
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i your batteries * * *

And if you * * *

Thenyou™ * *

Andyou* * *

{1} Will be reclaimed through
regeneration {such as by

are exempt from 40 CFR Parts 262 (except for
§282.11) 263, 264, 265, 266, 268, 270, 124 of

are subject to 40 CFR Parts
261 and 262,11 of this chap-

electrolyte replacement). this chapter, and the notification requirements at | ter.
section 3010 of RCRA. )
{2} Will be reclaimed other generate, collect, andfor | are exempt from 40 CFR Paris 262 (except for | are subject to 40 CFR Parts
than through regeneration. transport these bai- §262.11) 263, 264, 265, 266, 270, 124 of this 261 and 262.11, and applica-
. teries. : chapter, and the nofification requirements at sec- ble provisions under Part
tion 3010 of ACRA. - ' 268,

(3) Will be reclaimed other
than through regeneration.
claimer.

store these batteries but
you arent the re-

tion 3010 of ACRA,

are exempt from 40 CFR Parts 262 (except for
§262.11) 263, 264, 265, 266, 270, 124 of this
chapter, and the notification requirements at sec-

are subject to 40 CFR Parts
261, 262.11, and applicable
provisions under Part 268,

(4) Will be reclaimad othar
than through regeneration.

store these batteries be-
fore you reclaim them.

266.80(b).

must comply with 40 CFR 266.80(b) and as appro-
priate other regulatory provisions described_ in

are subjact to 40 CFR Parts
261, 262.11, and applicabls
provisions under Parl 268.

(5} Will be reclaimed other
than through regeneration.
claim them,

don't store these bat-
teries befors you re-

tien 3010 of RCRA.

are exempt from 40 CFR Parts 262 (except for
§262.11) 263, 264, 265, 266, 270, 124 of this
“chapter, and the notification requirements at sec-

are subject to 40 CFR Paris
261, 262.11, and applicable
provisions under Pant 268,

(b} If I store spent lead-acid batteries
before I reclaim them but not through
regeneration, which requirements
apply? The requirements of paragraph
(b) of this section apply to you if you
store spent lead-acid batteries before
you reclaim them, but you don't reclaim
them through regeneration. The
requirements are slightly different .

depending on your RCRA permit status.
(1) For Interim Status Facilities, you
must comply with: _

{i) Notification requirements under
section 3010 of RCRA. .

(i) All applicable provisions in

-subpart A of part 265 of this chapter.

(iti) All applicable provisions in
subpart B of part 265 of this chapter
except §265.13 (waste analysis).

(iv) All applicable provisions in
subparts C and D of part 265 of this
chapter. '

(v) All applicable provisions in
subpart E of part 265 of this chapter
except §§265.71 and 265.72 (dealing
with the use of the manifest and
manifest discrepancies).

{vi) All applicable provisions in
subparts F through L of part 265 of this
chapter. - .

(vii} All applicable provisions in parts
270 and 124 of this chapter,

_(2) For Permitted Facilities.

(i} Notification requirements under
section 3010 of RCRA.

(i) All applicable provisions in
subpart A of part 264 of this chapter.

(i) All applicable provisions in
subpart B of part 264 of this chapter (but
not § 264,13 (waste analysis).

(iv) All applicable provisions in
subparts C and D of part 264 of this
chapter. .

(v) All applicable provisions in
subpart E of part 264 of this chapter (but
not §264.71 or §264.72 (dealing with
the use of the manifest and manifest
discrepancies).

(vi) All applicable provisions in

subparts F through L of part 264 of this

chapter. :

{vii) All applicable provisions in parts
2760 and 124 of this chapter.

PART 273—STANDARDS FOR
UNIVERSAL WASTE MANAGEMENT

3. The authority citation for part 273
continues to read as follows:

Authority: 42 U.S.C. 6922, 6923, 6924,
6925, 6930, and 6937.

"

4. Section 273.6 is amended by
revising the definition of “Small

Quantity Handler of Universal Waste” -

to read as follows:

§273.6 Definitions.
* * * * %

Smail Quantity Handler of Universal
Waste means a universal waste handler
{as defined in this section) who does not
accumulate 5,000 kilograms or more
total of universal waste (batteries,

- pesticides, or thermostats, calculated

collectively) at any time.

* * * Tk *

[FR Doc. 98-34044 Fited 12-23-98; 8:45 am]
BILLING CODE 6560-50-U

DEPARTMENT OF DEFENSE
48 CFR Chapter 2

Defense Federal Acquisition
Regulation Supplement; Technical

‘Amendments to Update Activity Names

and Addresses

 AGENCY: Department of Defense (DoD).

ACTION: Final rule.

SUMMARY: The Director of Defense
Procurement is amending the Defense
Federal Acquisition Reguiation’
Supplement to update names and
addresses of DoD) activities.

EFFECTIVE DATE: December 24, 1998,

FOR FURTHER INFORMATION CONTACT: Ms.
Melissa Rider, Defense Acquisition
Regulations Council, PDUSD (A&T) DP
{DAR}, IMD 3D139, 3062 Defense.
Pentagon, Washington, DC 20301-3062.
Telephone (703) 602-0131; telefax (703)
602-0350.

List of Subjects in 48 CFR Chapter 2

Government procurement.
Michele P. Peterson, .
Executive Editor, Defense Acquisition
Regulations Council. .

Therefore, 48 CFR Appendix G to
Chapter 2 is amended as follows:

1. The authority citation for 48 CFR
Appendix G to subchapter I continues to
read as follows: :

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1. :

Appendix G To Chapter II—Activity
Address Numbers
2. Appendix G to Chapter 2 is

amended in Part 5 by adding a new
entry at the end to read as follows:

(
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hether at work or at home, more and more Americans ore
-enjoying the convenience of rechargeable batteries..
They're being used in cellular phones, laptop computers, cordless
power tools, and video cameras. In fact, more than 350 million
rechargeable batteries are purchased annually in the United States.
When thrown away, these batteries can contribute o the toxicity
levels of fandfills and incinerator ash, as many of
them contain heavy metals. Recycling
rechargeable batteries not only gives new life

to discarded products—it helps prevent the |
release of hazardous consh’ruems into the
environment.,

On May 13, 1996, President Clinton srgned into
law the Mércury-Containing and Rechargeable
Battery Management Act (the Battery Act). This Act
represents a major step forward in the effort to
facilitate the recycling of nickel-cadmium (Ni- Cd}
and certain small sealed lead-ocid (SSLA} rechorgecble boﬁerles
and to phase out the use of mercury in baﬁenes

This booklet expiolns what this important law means to you. I
equips readers with the “basics” on the Battery Act and provides
information on successful recycling programs for rechargeable bat-
teries. In ’rhls booklei you will find:

m A summary of state and federal requirements affecting battery
~ recycling prior to. passage of the Bcn”ren/ Act -

@ A summary of the Act’s requirements

m Why proper disposal or recycling is neceésury for Ni-Cd and
SSLA bczh‘eries

n S’ra’re local, and private-sector lmho’nves to recycle used .
rechargeable batteries
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rior to the Battery Act, 13 states took the lead by passing
#®  laws to facilitate the collection and recycling of used
rechargeable batteries. These laws required that rechargeable dry
cell batteries be labeled as recyclable and be easily removable
from consumer products. The 13 states are California,
Connecticut, Florida, lowa, Maine, Maryland, Minnesota, New
Hampshire, New Jersey, New York, Oregon, Rhode Island, and
Vermont. All of these stafes except California, New Hampshire,
New York, and Oregon also established battery collection and
recycling programs.

Although somewhat similar, there were slight differences in the laws .
enacted by the states. The laws differed in whether the battery {
labels were required to include the three chasing arrows /7 X o
or some other recycling symbol, the manufacturer’s
name, or a foll-free telephone number. There were
also differences regarding whether the text must appear
on the product or the packaging, in the instruction
manual, or on the battery itself.

On the federal level, the Resource Conservation and Recovery Act
(RCRA) regulates hazardous wastes and establishes comprehensive
reporting, handling, and transportation requirements for hazardous
wastes. Since batteries often contain hazardous or potentially haz-
ardous constituents, many batteries, including Ni-Cd and SSLA
rrechargeable batteries, may be regulated under RCRA. The law
does exempt household waste, which often includes some batteries.
In addition, certoin small businesses {i.e., conditionally exempt
small quantity generators) may be exempt from some RCRA regu-
lations under certain circumstances. Other businesses and institu-
fions that handle batteries that are hazardous waste may be sub-
ject to the full array of hazardous waste regulations.




In May 1995, the U.S. Environmental Protection Agency (EPA) pro-
mulgated the Universal Waste Rule to reduce the amount of hoz-
ardous wastes entering the municipal solid waste stream, encour-
age the recycling and proper disposal of certain common haz-
ardous wastes, and reduce the regulatory burden on businesses

' that generate these wastes by simplifying the
applicable regulations and making them easier to
comply with. This rule recognizes thot some com-
mon hazardous wastes—such as used Ni-Cd
rechargeable batteries—do not require the full
array of hazardous waste regulatory requirements.
It also eases the regulatory burden on battery
handlers and transporters by streamlining a num-
ber of RCRA's hazardous waste collection and
management requirements, including those relat-
ed to notification, labeling/marking, occumula-
tion fime limits, employee training, and offsite
shipment, among others. For example, the
Universal Waste Rule extends the amount of time
that certain businesses can accumulate used rechargeable botter-
ies on site. It also allows certain companies to transport them with
a common carrier, instead of a hazardous waste transporter.

The Universal Waste Rule, however, does not automatically apply
in each state. In states authorized by EPA to implement the Federal
hazardous waste program, the rule is not applicable until those
states revise their programs to adopt equivalent requirements
under state law and receive authorization from EPA.

Hence, prior to passage of the Baitery Act, a baitery recycling pro-
‘gram spanning across several states had to comply with varying,
and sometimes conflicting, state labeling and waste management
“regulations. In some states, the rechargeable batteries were subject
to the full array of hazardous waste requirements, while in other
states the rechargeable batteries were subject to the reduced
Universal Wos’re Rule requirements.







' here are two major sections of the Battery
81 Act. The first section, or Title |, facilitotes
the efficient recycling of Ni-Cd, certain SSLA, and o’rher recharge-
able batteries. The second section, or Title I, phases out the use of
botteries that contain mercury.

tatteries

Title I: Rechargeable E

. The Battery Act changed the regulatory framework governing recharge-

able batteries. It streamlined the framework in an effort to remove
the regulatory barriers to increased recycling of rechargeable batteries.
Below is a summary of Title I's major provisions and requirements.

Section 103: Easy Removability and Labeling Requirements for
Rechargeable Botieries and Products

The Act establishes national, uniform labeling requirements for reg-
ulated batteries and rechargeable consumer products and man-
dates that regulated batteries manufactured after May 13, 1997 be
“easily removable” from consumer products. A battery can be “eas-
ity removed” it it is detachable or removable from the product with

the use of common household tools. The term “regulated battery”

refers to Ni-Cd, certain SSLA, and, in the future, other rechargeable
batteries and battery packs if EPA decides to add them fo the list.
(See Section 3 of the Act for the specific definitions of “easily
removable,” “regulated battery,” “rechargeable battery,” “recharge-
able consumer product,” and other important terms as they apply to
the Act. See in particular Section 3(5)(C} for an understanding of
which types of lead-acid batteries are subject to Section 103.)

o L )

The requirements of Section 103 include:

@ Regulated batteries mus’r bear the 3 chasing arrows or a compa-
rable recycling symbol.

g Nickel-cadmium batteries must be labeled “nickel-cadmium” or

”Nt-Cd,” with the phrase “BATTERY MUST BE RECYCLED OR
DISPOSED OF PROPERLY.”



B Regulated lead-acid botteries must be labeled “Pb” or with the m
words “LEAD,” “RETURN,” and “RECYCLE” and, if the regulated o
batteries are seoled the phrase “BATTERY MUST BE RECYCLED.”

] Rechorgeable consumier products containing nonremovable
Ni-Cd batteries must be labeled with the phrase “CONTAINS
NICKEL-CADMIUM BATTERY. BATTERY MUST BE RECYCLED
OR DISPOSED OF PROPERLY.”

® Rechargeable consumer products containing nonremovable
regulated lead-acid batteries must be labeled with the phrase
“CONTAINS SEALED LEAD BATTERY. BATTERY MUST BE
RECYCLED.”

# The required labeling also must be carried on the packaging of
rechargeable consumer products containing regulated batteries
that are not easily removable, and on the packaging of regulat-
ed batteries that are sold separately from such products, if the
labeling on the product or baﬁery is not visible through. the
packaging.

® Battery and product manufacturers may use a different label if it
conveys the same information as described above or it conforms
with a recognized international standard that is consistent with the
intent of the Battery Act. The manufacturers, however, must apply
for EPA certification. {Until May 13, 1998, no ceification is need-
~ed if the label is in “substantial compliance” with Section 103.)

w No municipality, state, or federal agency may enforce any easy
removability or labeling requirement for a rechargeable battery
or product that is not identical to ’rhcx’r described in Section 103
of the Battery Act.

B Rechargeable consumer product manufacturers may petition EPA
for an exemption from the easy removability requirement by
showing that a product with easily removable batteries and with
equivalent performance could not be made without posing a
threat to human health, safety, or the environment, or without
violating other public or private standards.
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Section 104: Battery Waste Management and the Universal
Waste Rule . -

The other major provision of Title | involves the federal Universal
Waste Rule. To prevent states from having different regulations for
managing batteries covered by the Battery Act, the Act made the
Universal Waste Rule for covered batteries effective in all 50 states
since May 13, 1996. This provides national uniformity in the col-
lection, storage, and fransportation of used Ni-Cd and certain
other rechargeable batieries and certain mercury-containing bat-
teries. {For a list of batteries covered by Section 104 of the Act, see
EPA's codification rule, expected to be promulgated in late 1997.)

The Battery Act also preempts state legislotive and regulatory
authority for the collection, storage, ond fransportation of
covered bateries. Normally, under RCRA, states can choose
.o be more stringent than the federal government. The

- Baitery Act, however, does not give states the option of
7 establishing more stringent regulations than specified in
77" the Act, in regard to the collection, storage, and trans-
portation of covered batteries. States may seek EPA approval
" to implement and enforce requirements identical to those found
in Section 104(a) (i.e., the federal Universal Waste Rule).

Title li: Mercury Batleries

The purpose of Title Il is fo phase out the use of botteries that con-
tain mercury. Tifle Il specifically prohibits the sale of any alkaline-
manganese {except for button cells containing up to 25mg mer-
cury) and zinc-cdrbon batteries that contain mercury that was
intentionally introduced {as distinguished from mercury that may be
incidentally present in other materials used fo produce these bat-
teries). Also prohibited is the sale of button cell mercuric-oxide bat-
teries. Other mercuric-oxide batteries are prohibited from being
sold unless the manufacturer (1) identifies a collection site in the
United States where mercuric-oxide batteries can be sent for recy-
cling or proper disposal, (2) informs each of its purchasers of the
collection site, and {3) provides each of its purchasers with a fele-
phone number that the purchaser may call to get information
about sending mercuric-oxide batteries for recycling or proper dis- -
posal. Finally, EPA may exempt from the Title Il sales prohibitions o




new product or use for a Title Il battery, if there exist reasonable -

safeguards against disposal of the battery in an incinerator, com-

posting facility, or landfill {other than a facility regulated under the
“hazardous waste requirements of RCRA).

. State Authority

As described under Section 7 of the Act, states can implement and
enforce any requirement that is identical to {ond hence not more or
.. - less stringent than) that in the Battery Act with respect to the label-

' ing and easy removability of rechargeable batteries, and the col-
lection, storage, and transportation of covered batteries. States
can, however, adopt more stringent requirements for any other
Battery Act provision, such as those in Title Il. Finally, the Battery
Act does not govern the recycling and disposal of covered batter-
ies. States can, therefore, continue to adopt and enforce standards
for the recycling and disposal of covered batferies that are more
stringent than existing federal standards under RCRA.

Enforcement " | {

The enforcement provisions that are described in Section 5 of the
Battery Act are fairly straightforward.

B EPA may require compliance and/or assess a civil penalty of up
to $10,000 for each violation of the labeling; easy removability,
and Title Il requirements of the Act. Under an exemption 1o the
Act’s enforcement provisions, FPA cannot take enforcement
action against retailers for selling a battery or product that does
not meet the labeling or easy removability requirements of the
Act. This may encourage retailers’ voluntary participation in bot- -
tery recycling by protecting retailers from prosecution for the
sale of batteries that they purchase from o person, such as a
manufacturer, who violates the Act. However, importers are not
exempt from liability, and a retailer can be held liable by EPA if
it has knowledge that the chemical contents of a battery are in
violation of Title Il of the Act. '

B Violotions of the requirements of Section 104 and the Universal
Waoste Rule are enforced separately by EPA under the Solid

e




Waste Disposal Act. These requirements involve the collection,
storage, and transportation of used Ni-Cd and certain ‘other-
rechargeable batteries and certain mercury-containing batteries..
Violations of these requirements are subject 1o the stringent *
penalties and broad remedies availoble under RCRA.

romotion
Batieries

Public education and participation are keys to
the success of any recycling program—and
are particularly important with materials like
batteries that have not been commonly
recycled. A public education program can
heighten awareness of the recycling program, involve more
individuals and businesses, and increase the number of batteries
collected. With this in mind, Section 4 of the Act requires EPA to
consult with rechargeable battery manufacturers, rechargeable
consumer product manufacturers, and retailers o establish o pub-
lic education program on batiery recycling and the proper han-
dling and disposal of used Ni-Cd and certain SSLA batteries.




he toxic heavy metals, such as cadmium and lead, found in
rechargeable Ni-Cd and SSLA batteries perform critical func-
tions within the battery. Heavy metals are contained within the bat-
tery’s casing and pose no real risks while the battery is in use. But
they can be of concern when discarded with ordinary municipal
solid waste, as most batteries are. Ni-Cd rechargeable batteries
were estimated fo represent approximately 75 percent of the cad-
mium found in municipal solid waste in 1995. EPA projected that
lead-acid rechargeable batteries, of which SSLAs are a small per-
centage, would represent approximately 65 percent of ’rhe |ec1d
found in municipal solid waste in 1995,

- At present, cpproximc’rely /73 percent of municipal solid waste is
either landfilled or incinerated. Neither of these methods is ideally
suited for batteries that contain heavy metals. In landfills, especially
those without liners and controls, heavy metals have the potential
to leach slowly into soil, ground water, and surface water. When
incinerated, metals such as cadmium and lead can concentrate in
the ash produced by combustion and enter the atmosphere
through incinerator smokestack emissions. When disposed of, the
metals in the incinerator ash can leach info the environment. In the
environment, certain types of heavy metals can also concentrate in
the tissues of organisms ‘and make their way up the food chain.
Several metals, such as cadmium, are known carcinogens. The
possible health effects associated with ingestion or inhalation of
water, food, or air that has been contaminated with high levels of
heavy metals range from headaches and abdominal discomfort to
seizures, concer, comas, and even death. The severity of the health
effects are usually dependent on the total concentration of the met-
als to which one is exposed over fime.

Recycling programs for Ni-Cd and SSLA rechargeable batteries
can address the potential risks posed by landfilling or incinerating




~~

these batferies by diverting them from the waste stream. In the case
of battery recycling, metals ore recovered from the used batteries,
and the remainder of the product is recycled or discarded.

 jate and local governmenis play an important role in devel-
oping and implementing a successful battery recycling pro-
gram. Public education efforts are essential to the success of a bat-

tery collection program. A public education program developed by
a state or local government can heighten a community’s aware-

ness of the need to reduce heavy metals in the waste stream,
involve more residents and businesses in baitery collection, and
increase the number of batteries collected. (See “Options” section
for information on industry frade associations which have devel-.
oped outreach materials that could be used by state and local
governments.) |

To implement an effective local education program, govemments can:
@ Identify the major users of Ni-Cd and SSLA batteries in their areas.

m Create an education committee to work with recycling staff or
volunteers. Committee members can include state and local
recycling coordinators, battery manufacturing industries, bottery
retailers, battery recycling associations, and the public. The
committee can devise o comprehensive local education strategy -
and be responsible for educating other members
of their respective interest groups. Some mem-
bers, such as businesses and irade associations,
can also contribute money or in-kind ser-
vices and resources to defray the costs and
increase the effectiveness of the program.




# Develop a plan to educate businesses and industries on the
importance of recycling their Ni-Cd and SSLA batferies. One
method that has been proven to facilitate mformc’non ShCII’Il"Ig is
to create workshops of industry and govern-
ment officials. During these workshops, govern-
ments can provide industry managers with
information about state and local legisation,
schedules for collecting the used batteries, and |
any incentives for participating in the recycling
program, such as providing containers for col-
lecting their used batteries.

ey

Work with retailers serving as collection points
to develop and distribute educational materi-
als. Materials can include posters, brochures,
stickers, flyers, and newsletters. In addition,
governments can send press releases promaot-
ing the program to local newspapers, radio,
and cable felevision stations. A variety of other
creative channels, including distributing flyers
through community schools or utility bill inserts,
can also help promote the program.

ne national Ni-Cd rechargeable battery recycling program
and several successful state government and regional Ni-
Cd rechargeable battery recycling programs are currently being
implemented around the country. A program for the recycling of
commercial SSLA rechargeable batteries is currently being estab-
lished with the support of the Portable Rechargeable Battery
_Assocmhon (PRBA) and the Battery Council International (BCl)
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National Ni-Cd Rechargeable mmery | e
Recyc?mg Program - '-

Charging Up 1o Recycle!

RBRC, a nonprofit orgomzcmon representing many
rechargeable battery manufacturers, developed
the Charge Up fo Recyclel program to help keep
Ni-Cd batteries out of the solid waste stream and
prevent toxins from ending up in landfills or municipal incinerators.

The Charge Up to Recycle! program offers various recycling plans
for communities, retailers, businesses, and public agencies. For
each group, RBRC pays or shares the cost of consolidafing the
batteries, shipping them to the processing facility, and recycling
them. The program sends all Ni-Cd baiteries to the
8 International Metals Reclamation Company

:  (INMETCO), a recently opened cadmium recovery
facility in Ellwood City, Pennsylvania. At the facility,
the nickel ‘and iron are separated from the cadmium
and shipped fo specialty steel producers for use in
stainless steel products. The recovered cadmium, at a-
99.95 percent purity level, is used to produce new Ni-Cd
rechcrgecxble batteries.

For more information about the Charge Up to Recycle! program,
or for J‘he location of the collection site nearest you, visit the web
site ot htfp://www.rbrc.com or call RBRC's foll free number gt

- 1-800-8-BATTERY.

State Government and Regional Ni-Cd-
Rechargeable Battery Recycling ngmms

Many state governments c:nd regional organizations have estab-
lished successful Ni-Cd rechargeable battery recycllng programs.
Here are descnp’rlons of two such programs:




Massachusetts” Municipalities Recycle Used Ni-Cds

Almost one-third of municipalities in the state of Massachusetts
currently collect used Ni-Cd batteries. Massachusetts worked with
RBRC to establish collection points in more than 100 of the state’s
351 municipadlities. These municipal collection points complement
refail collection locations in Massachusetts that were established
under RBRC's national program.

Massachusetts” Department of Environmental Protection distributes
5-gallon plastic buckets to each of its four regional offices. These
offices in turn make them available to municipal recycling coordi-
nators who place them in centrally located, visible sites in the com-
munity. RBRC coordinates outreach efforts to residents to educate
them that Ni-Cd batteries can be recycled and 1o inform them of
where to take their batteries for recycling.

For more information about Massachusetts” battery recycling efforts,
contact the Massachusetts Department of Environmental Protection
Household Hazardous Waste Hot Line at 1-800-343-3420.

Battery Drop Stop Program

Battery recycling may be just @ phone call away! In January 1997,
EPA Region 5 and Ameritech, a major manufacturer of cellular
phones and pagers, teamed up 1o launch “Battery Drop Stop,” a
cellular battery recycling program infended to keep Ni-Cd batteries
out of our nation’s landfills. Under this program, consumers can
drop off their Ni-Cd cellular botteries at any of Ameritech’s more
than 1,000 retail associates and authorized dealers across the
Midwest for recycling. Ameritech will accept any kind of Ni-Cd cel-
lular batteries, regardless of brand or service provider, for recy-
cling. The Rechargeable Battery Recycling Corporation plays an
active role in the program, providing special battery collection
boxes and coordinating the recycling at its facility in Pennsylvania.
Interested consumers can obtain a copy of their free brochure with
more details on the battery recycling program and/or find the
location of the nearest Ameritech “Battery Drop Stop” by calling
1-800-MOBILE {1-800-662-4531).




o encourage the recycling of commercial SSLA batteries, the man-
ufacturers of SSLAs and products that contain them, with support &&=
from PRBA ‘and BCl, are establishing a collection
program. Commercial SSLA batteries have four
primary end uses: uninterrupted power sources, .
emergency lighting, alarm systems, and hospital
equipment. Manufacturers are working to
establish collection points for commercial SSLA
batteries in five states by the end of 1997. These states
are Florida, lowa, Maryland, Minnesola, and New
Jersey. Users of products that contain the batteries
are responsible for fransporting them to collection
centers, while manufacturers of the batteries facilitate
their recycling. Commercial SSLAs are recycled with other
lead- cm:|d batteries at secondary smelters.

For more information about the commercial SSLA bottery recycling
program, contact PRBA at 770-612-8826. . ' ' T
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@ A copy of the Mercury-Containing and Rechargeable Battery

Management Act (PL. 104-142) can be downloaded from EPA’s

 web site at hifp://www.epa.gov/epaoswer/hazwaste/state/

policy/pl104.1xt.

For general questions about battery recycling, contact the RCRA
Hotline at 800-424-9346 or TDD 800-553-7672. In
Washington, DC, the number is 703-412-9810 or TDD 703-
412-3323. The RCRA Hotline is open from Monday through
Friday, 9 a.m. to 6 p.m. Eastern Time.

A handbook entitled Used Dry Cell Batteries: Is a Collection
Program Right for Your Community? is designed for local com-
munities inferested in establishing a program to collect used dry
cell batteries (i.e., both single-use and rechargeable). The docu-
ment contains program cost information, public education:

strategies, management options, and examples of community

programs around the country. To request a copy, call the RCRA
Hotline and reference document number EPAS30-K-92-006.

More information on EPA’s Universal Waste Rule can be found on-
EPA’s website at hitp://www.epa.gov/epaoswer/hazwaste/id/
univwast.htm. The rule was published in the May 11, 1995
Federal Register and is found in the Code of Federal Regulations
at 40 CFR Part 273, as well as ot http://www.epa.gov/docs/
fedrgstr/EPA-WASTE/1995/May/Day-11/pr-223.html.




